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PREFACE. 



The codification of that important branch of the law which 
relates to bills of exchange^ promissory notes and cheques, 
cannot fail to be of the utmost value to the mercantile 
community. 

The Authors have ventured to publish this work, con- 
taining the above-mentioned code with explanatory notes of 
decisions^ &c., showing what the law was and is, in the hope 
that such work may be of use both to the legal profession 
and to the mercantile community. 

Many recent Irish and American decisions have been 
embodied herein, as well as an Act of the Council of the 
Viceroy of India (which will be found in the Appendix), 
passed in 1881, and containing provisions shnilar to those 
of the English Statute or Code. 

In the margin of the English Act is given a reference to 
the corresponding section of the Indian Act, and vice versa ; 
so that the reader by perusing either Act may be able to 
know the law of both countries. 

As this work contains an Abstract of Enactments, a List 
of Contents has been considered superfluous. 

In conclusion, the Authors beg to acknowledge their 
great indebtedness to the following works, viz., the late 



1^ PREFA CE. 

Mr. Justice Byles' Treatise on the Law of Bills of Ex- 
change ; Chalmers' Digest of the Law of Bills of Exchange ; 
Chitty on Bills and Notes ; Story on Bills and Notes ; 
Pai:sons on Bills; Grant's Treatise on the Law relating 
to Bankers and Banking Companies; Walker's Treatise 
on Banking Law. 

A,* A.* 

W. F. B. 

Temple, 

March, 1884. 
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BILLS OF EXCHANOE ACT, 1882 

45 & 46 VioT. 0. 61. 



-•*•- 



ABSTBAOT OP THE ENACTMENTS. 



PART I. 
Pbeuminabt. 



1. Short title. 

2. Interpretation of terms. 



PART II. 

Bills of Exchanqe. 

Form and Interpretation. 

3. Bills of exchange defined. 

4. Inland and foreign bills. 

5. Effect where different parties to bill are same person. 

6. Address to drawee. 

7. Certainty required as to payee. 

8. What bills are negotiable. 

9. Sum payable. 

10. Bill payable on demand. 

11. Bill payable at a future time. 

12. Omission of date in bill payable after date. 

13. Ante-dating and post -dating. 

14. Computation of time of payment. 

15. Case of need. 

16. Optional stipulations by drawer or indorser. 

17. Definition and requisites of acceptance. 

18. Time for acceptance. 

19. General and qualified acceptances. 

20. Inchoate iastruments. 

21. Delivery. 

B 



BILLS OF EXCHANGE ACT. 

Capacity and Authority of Pcurties, 

22. Capacity of parties. 

23. Signature essential to liability. 

24. Forged or unauthorised signature. 

25. Procuration signatures. 

26. Person signing as agent or in representative capacity. 
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An Ad to codify the law relating to Bills of Exchange, 
Cheques, and Promissory Notes. 

Be it enacted, by the Qaeen's most ExcelleDt Majeetyi 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons in this present 
Parliament assembled, and by the authority of the same» 
as follows : 

PART I. 

Pbbuminabt* SS. 1, 2. 

1. — ^This Act may be cited as the Bills of Exchange Short title. 
Act, 1882. 

2. — In this Act, unless the context otherwise requires^ interpretation 

** Acceptance " (a) means an acceptance completed by ^^ **""* 
delivery or notification. 

** Action " includes counter-claim (6) and set-off. (e) 

" Banker " (d) includes a body of persons whether in- l»ti- Act, s. 3. 
corporated or not who carry on the business of banking. 

^' Bankrupt " (e) includes any person whose estate is 
vested in a trustee or assignee under the law for the time 
being in force relating to bankruptcy. 

*^ Bearer " means the person in possession of a bill or 
note which is payable to bearer. 

** Bill " means bill of exchange (/) and ** note " means a 
promissory note (g)^ 

" Delivery " (h) means transfer of possession, actual or ind. Act, s. 14. 
c mstructive, from one person to another. 

" Holder " (J) means the payee or indorsee of a bill or ind. Act, tf. a. 
note who is in possession of it, or the bearer thereof. 

^' Indorsement " (k) means an indorsement completed by 
delivery. 
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S- ^- *• Issue " (Z) means the first delivery of a bill or note, 

Interpretation Complete in form to a person who takes it as a holder, 
of terms. "Person" includes a body of persons whether incor- 

porated or not. 

" Value " means valuable consideration (w). 
"Written" includes printed, and "writing" includes 
print. 

(a) By sect. 17 of this Act the acceptance of a bill of exchange is 
defined to be " the signification by the drawee of his assent to the 
order of the drawer.** And by the present (the 2nd) section an accept- 
ance is defined to be an acceptance completed by delivery or notifica- 
tion as indeed it has been held to be hitherto, Smith v. McClure^ 

5 East, 476 ; also Jn r« Hayward, L. R. 6 Ch. Ap. 546 ; 40 L. J. 
Bank. 49 ; and before delivery the acceptance may be obliterated, Cox 
V. Troy, 5 B. & Aid. 474 ; 1 D. & Ky. 38 ; therefore the cause of 
action does not arise until such delivery, Cliapman v. Cottrell, 34 L. J. 
Ex. 186. See also note (z) to sect. 17 and subsects. (1) & (2) of 
sect. 21, and the notes thereto. As a bill of exchange, according 
to the definition given in ihe 3rd section of this Act, is an uncon- 
ditional order in writing, addressed by one person to another, signed 
by the person giving it (i.e. the drawer) requiring the person to 
whom it is addressed to pay on demand or at a fixed or deter- 
minable future time a sum certain in money to or to the order of 
a specified person or to bearer ; so the acceptance of a bill of exchange, 
which is the signification by the drawee of his assent to the order of 
the drawer, must be an engagement not only to pay the bill when due, 
but also to pay it in money. And such engagement, assent or ac- 
ceptance must be in writing on the bill and signed by the drawee ; 
and now the mere signature of the drawee without additional words is 
sufficient ; see sect. 17 of this Act and sub-sects. (1) and (2) thereof 
and the notes to the same. 

(b) As to counter-claim and set-off vide Judicature Act of 1873 (36 

6 37 Vict. c. 66), sect. 24, sub-sect. 3, and also Order XIX., rule 3. 

(c) As to set-off, see 2 Geo. 2, c. 22, s. 13, and the decisions 
thereon. 

(d) By s. 45 of 33 & 34 Yict. c. 97, the term banker is defined to 
mean and include any corporation, society, partnership, and persons 
and every individual person carrying on the business of banking in the 
United Kingdom. " The ordinary relation between banker and customer 
is this : the customer opens an account with the banker by paying a 
sum of money into the bank, the banker undertaking to hold himself 
liable for the payment of a like sum to the customer's use, either 
paying interest on the money or, not, as the course of business of the 
bank or the special arrangements between the banker and the individual 
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customer may be, and also agreeing to honour or cash any cheques, or S. 2. 

orders for the payment of any sums of money, which the customer j ^ T . . 

may send to him, during business hours, to the extent of the sum of terms. 

deposited. A less ordinary, but still a not imcommon, relation between 

banker and customer is, that the banker makes advances to the 

customer or allows him to overdraw his account, charging interest on 

the advances, and in most cases requiring a deposit of securities, or 

obtaining the guarantee of some third person, for the repayment of 

such advances, with interest ; and whilst such accommodation continues 

the former relation of the parties is of course inverted. But neither of 

these relations partakes of a fiduciary character, nor bears analogy to 

the relation between principal and factor or agent, who is a quasi 

trustee for the principal with respect to the particular matter for which 

he was appointed factor or agent. Therefore money paid into a bank 

ceases altogether to be the money of the person paying it ; it is the 

money of the banker, who is bound to return an equivalent by paying 

a similar sum to that deposited with him when he is asked for it. I'o 

all intents it is the money of the banker to do as he may please with ; 

though it is true that, in a popular sense, it is spoken of as ' My money 

at my banker's,' ' My balance at my banker's ; ' and though no one 

can doubt that in ordinary language the term ' ready money ' includes 

the speaker's balance at his banker's." Vide Grant's Law of Bankers 

and Banking Companies (4th edition), pp. 1 and 2. 

(e) All persons capable of making a binding contract are liable to be 
made bankrupt. Married women therefore who are competent to be 
petitioning creditors are amenable to bankruptcy. As to what married 
women are competent to be petitioning creditors Bee'Boche & HazLitVs 
Bankruptcy (2nd Edition), pp. 357 & 358. As to adjudication in 
bankruptcy see section 20 of the Bankruptcy Act of 1883 (46 & 47 
Vic. c. 62). As to the definition of " commencement of bankruptcy " 
see sect. 43 of the Bankmptcy Act of 1883. As to appointment of 
trustee and the vesting and division of the property ot the bankrupt, 
see section 54 of the Bankruptcy Act of 1883. By section 168 of the 
Act of 1883 " Trustee " means the trustee in bankruptcy of a debtor's 
estate. 

(J) By sub-sect. (1) of sect. 3 of this Act a bill of exchange is 
defined to be an unconditional order in writing addressed by one 
person to another, signed by the person giving it, requiring the 
person to whom it is addressed to pay on demand or at a fixed or 
determinable future time a sum certain in money to, or to the order 
of, a specified person or to bearer. See further that sub-section and 
also sub-sects. (3) & (4) of sect. 3 and the subdivisions thereof, and 
the notes to the same respectively. 

(jg) By sub-sect. (1) of sect. 83 of this Act a promissory note 
is defined to be an unconditional promise in writing made by one 
person to another, signed by the maker, engaging to pay, on demand 
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S. 2. or at a fixed or determinable future lime, a sum certain in money, 

T . . to, or to the order of, a specified person, or to bearer. See further that 

of tenuB. *^ sub-section as well as sub-sects. (2), (3), & (4) of sect 83, and all the 

notes to the same respectively. 

(Ji) Delivery has always been necessary to complete an acceptance 
or indorsement, Smith v. McClure, 5 East, 476 ; Cox v. Troy, 5 B. & 
Aid. 474 ; Chapman v. Cottrell, 34 L. J. Ex. 186 ; In re Eaytvard, 
L. R. 6 Ch. Ap. 646 ; 40 L. J. Bankr. 49. See also note (a) to 
sect. 17, and note (z) to sub-sect. (1) of sect. 21. 

(j) Holder has been defined to be ''any one in actual or construe* 
tive possession of the bill and entitled at law to recover or receive its 
contents from the i>arties to it." Byles on Bills (13th Edition), p. 2. 
As to who can sue upon a bill, see sect. 38. It is doubtful whether 
such words as ''entitled at law to recover or receive its contents" are 
any longer necessary to the definition of holder. It is submitted that 
they are not, inasmuch as by the definition given by this section a 
holder means " the payee or the indorsee or the bearer of a bill or note 
who also is in possession of it." 

(Jc) As to delivery see note (h) hereto. An indorsement is 
generally though not necessarily made by the signature of the 
indorser on the back of the bill. Such signature may however be put 
in any part of the bill. An indorser of a bill is in the position of a 
surety for the acceptor, and as such upon payment to a discounter of 
the amount due on the bill after its dishonour by the acceptor, is 
entitled to the benefit of the securities deposited by the acceptor with 
the discounter, whether at the time of his indorsement he knew of the 
' deposit of those securities or not, Duncan Fox & Co, v* North and 
South Wales Bank, 6 App. Cas. 1 ; 50 L. J. Ch. D. 355 ; 43 L. T. 
N. S. 706 ; 29 W. R. 763. 

(I) A bill of exchange is not issued till in the hands of the party 
entitled to demand the money ; till then it may be altered without 
rendering a fresh stamp necessary. Ex parte Bigndd, in re Brereton, 
2 Mont. & Ayr. 650; 1 Deac. 712. 

(m) The rules relating to the consideration of a bill or note are in 
general the same as those which relate to the consideration of any 
other simple contract, see sect. 27, sub-sect. (a). A consider- 
ation has been defined to be " either some detriment to the plaintiff, 
sustained for the sake or at the instance of the defendant, or some 
benefit to the defendant moving from the plaintiff," see Addison on 
Contracts (7 th Edition by Mr Justice Cave), p. 7 ; see also Sowerby 
v. Butcher, 2 Cr. & M. 368 ; Hulse v. Eulse, 17 C. B. 711. 
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PART n. 
Bills of Exchange. 

Form and InterpretcUion. ^;^ 

Bill of 

3. — (1.) A bill of exchange {z) is an unconditional (y) exchange 
order in writing, addressed (x) by one person to another, 
signed (w) by the person giving it, (v) requiring (t) the 
person (a) to whom it is addressed to pay on demand (r) 
or at a fixed or determinable future time, (q) a sum certain 
(p) in money, (o) to or to the order of a specified person 
(n) or to bearer (m). 

(2.) An instrument which does not comply with these 
conditions, or which orders any act to be done in addition 
to the payment of money, is not a bill of exchange (Z). 

(3.) An order to pay out of a particular fund (h) is not 
unconditional within the meaning of this section ; but an 
unqualified order to pay, coupled with (a) an indication 
(j) of a particular fund out of which the drawee is to 
reimburse himself or a particular account (h) to he debited 
with the amount, or (b) a statement of the transaction (g} 
which gives rise to the bill, is unconditional. 
(4.) A bill is not invalid by reason : — 
(a.) That it is not dated ; (/). 
(6.) That it does not specify the value given, or that 

any value has been given ; («)• 
(c.) That it does not specify the place where it is 
drawn, or the place where it is payable (d). 

(z) The definition here given of a bill of exchange is the same as 
that given prior to this Act, Vide Chalmers' Digest of the Law of Bills 
of Exchange (2nd Edition) ; Byles on Bills (13th Edition), p. 1. As 
to the definition of a promissory note, see sub-sect. (1) of sect. 83 of 
this Act. By sub-sect. (1) of sect. 89 of this Act, the provisions of 
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S. 3. this Act relatiDg to bills of exchange, are with a few exceptions, 

rirr"^ equally applicable to promissory notes. There is no particular form 

exchange or language necessary to make a document a valid bill of exchange, 

defined. any words will do, provided they embrace the different points of the 

definition given by this section. The following is a common form of 

a bill of exchange, viz. : 

London, 1st January, 1883. 
£100. 0«. Od. 

Three months after date pay to our order the sum of one himdred 
poimds. Value received. 
To Messrs. Jones Brothers. 

J. Smith & Son. 

(y) Before this Act too it was held that the order must be to pay 
absolutely, in other words, the payment must not be made to depend 
on a contingency, Story on Bills, s. 46 ; Palmer v. Pratt, 9 Moore, 
358 ; 2 Bing. 185 ; Carlos v. Fancourty 5 T. R. 482 ; Kingston v. 
Long, 4 Dong. 9; Lovdl v. EiUy 6 C. & P. 238; Richardson v. 
Martyr, 25 L. T. 64 ; it must not be payable out of another person's 
fimd, Dawkes v. De Lorane, 3 Wils. 209 ; Clarke v. Percival, 2 B. & 
Ad. 660 ; RoUns v. May, 11 A. & E. 213 ; but see Ellis<m v. CoUing- 
ridge, 9 C. B. 570. The following document was held not to be a 
promissory note, viz. : " We promise to pay on the death of Georj^e 
Hindshaw, provided he leaves either of us sufficient to pay the said 
sum, or if we otherwise shall be able to pay it," Roberts v. Peake, 
1 Burr. 323. The makers of a joint and several note signed on the 
back of it a memorandum in these words : '* The within note is taken 
for security of all such balances as James Marriott may happen to owe 
to Thomas Leeds & Co., not extending further than the within-named 
sum of £200 ; but this note is to be in force for six months, and no 
money is liable to be called for sooner in any case." It was held that 
in the hands of the payee the document was an agreement, and not a 
promissory note; but that in the hands of a bond fide holder who 
received it as a promissory note, it might possibly be considered as 
such, Leeds v. I/an^cashire, 2 Gamp. 205; see also HaussouUier v. 
Bartsinck, 7 T. R. 733. In Pearson v. Garrett, 4 Mod. 242, it was 
held that an action brought by the payee of a note by which the 
maker promised to pay him sixty guineas within two months after the 
maker shall have married such a person, cannot be sustained, for such 
a note was not within the custom of merchants. It has been also 
decided that a promissory note to pay money so many days after the 
defendant should marry is not a negotiable note within that statute, 
Beardsley v. Baldwin, 2 Stra. 1151. Any promise, order, or under- 
taking, therefore, which is dependent on any such contingency, is not 
a promissory note or bill of exchange. For the same reason a note 
promising to pay '* on the sale or produce, immediately when sold, of 
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the White Hart, St. Albans, Herts, and the goods, &c., value received," S. 3. 

was held not to be a promissory note within the statute 3 & 4 Anne, ^^ ^^ 
0. 9, Hill V. Half<yrdj 2 B. & P. 413 ; but see Dixon v. Nutall^ 6 C. & exchange 
P. 320. A promise to pay £50 " at such period of time that my defined, 
circumstances will admit without detriment to myself or family," is 
not a note ; Ex parte Tootdly 4 Ves. 372. " At 12 months date I 
promise to pay Messrs. R. F. & Co. £500, to be held by them as 
collateral security for any moneys now owing to them by B., which 
they may be unable to recover on realizlDg the securities they now 
hold, and others which may be placed in their hands by him," is not 
a note ; Robins v. May^ 11 A. & E. 213. In Ayrey v. Feamsides^ 
4 M. & W. 168, a document whereby the defendants promised to pay 
the plaintififs or order the sum of £13 0«. Od, for value received, with 
interest at £5 per cent, and all fines according to rules, was held not to 
be a promissory note. A promise to pay a certain sum by instalments, 
but it was declared that ** all installed payments thereupon from and 
after the decease of the plaintiff should cease," is not a note ; Worley 
V. Harrison, 3 A. &. E. 669. In Skenton v. James, 5 Q. B. 199, 
the following document was held not to be a promissory note, viz. : 
" On demand I promise to pay W. S. £50 in consideration of foregoing 
and forbearing an action in the Queen's Bench for damages ascertained 
by consent to amount to that sum by reason of the injury sustained 
by his wife in respect of my liability for non-repair of a footway." An 
order for a siuu payable ninety days after sight or when realised was 
held not to be a bill of exchange, Aleocander v. Thomas, 16 Q. B. 
333. In Drury v. Macatday, 16 M. & W. 146, the following document 
was held not to be a promissory note : " Drury v. Vattghan, In con- 
sideration of W. Drury not taking any further proceedings in the above 
actions, I hereby undertake with the said W. Drury that I will pay 
him £3 6s, Od, every quarter of a year from this day until the whole of 
the principal money now due from Messrs. J. & T. Vaughan to Mr. 
Drury, £26 Is, Od,, with lawful interest, be paid and satisfied ; the first 
of such quarterly payments to become due on the 30th October next. 
It is understood that this undertaking is not to be a release or discharge 
of the note signed by Messrs. Vaughan to the said W. Drury on the 9th 
March, 1840, but as an additional security for the above-mentioned 
amount now due on such note, with the interest." The following 
document was also held not to be a promissory note : " Nine months 
after date I promise to pay to the secretary for the time being of the 
Indian Laudable and Mutual Assurance ISociety or order. Company's 
rupees twenty thousand, with interest at the rate of six per cent, per 
annum. And I hereby deposit in his hands twenty two Union Bank 
shares, as particularised at foot, by way of pledge or security for the 
due payment of the said sum of Company's rupees twenty thousand, as 
aforesaid ; and in default thereof, hereby authorize the secretary for the • 

time being, forthwith, either by private or public sale, absolutely to 
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S. 3. sell or dispose of the said twenty-two Union Bank shares so deposited 

^.rrr with him ; and out of the proceeds of sale to reimburse himself the 

exchange ^'^ loan of Company's rupees twenty thousand, and interest thereon 

defined. as aforesaid, he rendering to me any surplus which may be forth- 

coming from such sale. And I hereby promise and undertake to make 
good whatever, if anything, may be wanting over and above the 
proceeds of such sale, to make up the full amount of the said loan of 
Company's rupees twenty thousand, and interest as aforesaid," Storm 
y. Stirling, 3 E. & 6. 832, affirmed by the Court of Exchequer Chamber, 
6 E. & B. 333. See further as to this point sect. 83, note (h). It has 
been held also that if the contingency or event on the happening of 
which a promise or an order to pay is made or given, must inevitably 
happen, the document is a good bill or note. Thus a promise to pay 
within two months after a king's ship is paid off, was held to be a good 
promissory note, Evaru v. Underwood, 1 Wils. 262 ; see also Andrews 
V. FranUin, 1 Stra. 24 ; see these cases discussed in a note on p. 334 
of 1 SeL N. P. 13th ed., see sect. 11, subs. 2. So in Roffey v. Chreen-- 
weU, 10 A. & E. 222, a promise on behalf of oneself and executors to 
pay F. H. or her executors one year after his death was held to be a 
good promissory note; see also Coohe v. Coiehan^ 2 Stra. 1217; 
Sackett v. Fdlmer, 25 Barb. 179 ; a note of hand, however, payable to 
an infant, when he shall come of age, specifying the day, is a good 
note, Go88 v. Nelson, 1 Burr. 226. A bill or note may be made 
payable by instalments, Wbrley v. Harrison, 3. A. & E. 669 ; Oridge 
V. Sherhome, 11 M. & W. 374 ; and it may also provide that on 
default of one instalment the whole shall become payable on demand, 
Cwhn V. KmedUy, 12 M. & W. 139 ; Cook v. H(yme, 29 L. T. N. S. 
369 ; the time for the payment of the instalments must be stated in it, 
Moffat V. Edwards, C. & M. 16. As is frequently the case a bill may 
be directed to be paid " as per advice " or " without further advice." 
See Chitty on Bills (9th Edition), 162. 

(») See Oray v. MUner, 8 Taunt. 739; MUler v. Thompson, 
3 M. & G. 576; Davis v. Clarke, 6 Q. B. 16; see also Folhill v. 
Walter, 3 B. & Ad. 114; Jackson v. Httdson, 2 Camp. 447; and 
Beynolds v. Feto, 11 Ex. 418. 

(w) In Oeary v. Fkysic, 5 B. & C. 234, it was held that an indorse- 
ment written with pencil is valid. In that case Abbott, C.J., in 
giving judgment said : " There is no authority for saying that where 
the law requires a contract to be in writing, that writing must be in 
ink. The passage cited from Lord Coke shews that a deed must be 
written on paper or parchment, but it does not show that it must be 
written in ink. That being so, I am of opinion that an indorsement 
on a bill of exchange may be by writing in pencil." It follows that 
any signature to a negotiable instrument may be written with pencil ; 
and such signature may be made by a mark, George v. Surrey, 1 M. & 
M. 516. An instrument in the form of a bill of exchange, addressed 
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to and accepted by the defendant, but without the name8> of either a S. 3. 

payee or drawer, is neither a bill of exchange nor a promissory note, BiiTof" 
but only an inchoate instrument. McCaU v. Taylor , 19 C. B. N. S. exchange 
301 ; 34 L. J. 0. P. 366 ; see also Ex parte Eayward^ In re Hayivard^ defined. 
L. R. 6 Gh. 546 ; 40 L. J. Bankr. 49. Without the drawer's signature 
an instrument in all other respects complete as a bill, and signed 
even by the acceptor, is not a bill of exchange, Stoessiger v. South 
Eastern BaUway Company ^ 3 E. & B. 557; as to inchoate instru- 
ments and the power of filling them in, see sect. 20. 

(y) The person giving the order is the drawer. As to the necessity Ind. Act, a. 7. 
for the signature of the drawer see the last note. 

(0 No precise .words are requisite for the order or promise to pay, 
Morris v. Lee, 2 Ld. Raym. 1397 ; 1 Stra. 629 ; the question is 
whether it imports a promise ; Brooks v. Elkins^ 2 M. & W. 74. In 
Brown v. De Winton^ 6 G. B. at p. 376, it is said that though no precise 
form is requisite, the instrument ought to have the essentials of a con- 
tract See also Peto v. Beynolds, 9. Ex. at p. 416. But a request 
is not sufficient. Little v. Slack/ord, 1 M. & M. 171. 

(s) The person to whom it is addressed is the drawee of the instru- Ind. Act, s. 7. 
ment. By sub-sect. (1) of sect. 6 of this Act the drawee must be 
named or otherwise indicated in a bill with reasonable certainty. See 
further that sect, and the notes thereto. By sub-sect. (1) of 
sect. 5 of this Act a bill may be drawn payable to, or to the order of 
the drawer. By the sub-section just referred to, a bill may be drawn 
payable to or to the order of the drawee. See further that sub- 
section and the notes thereto. 

(r) The time of payment is generally stated in the bill or note, 
which, however, must be made payable at a time determinable, or on 
an event which must happen at some time or other, see sect. 11, 
subs. 2 ; also Andrews v. Franklin, 1 Stra. 24 ; Cooke v. Colehan, 2 
Stra. 1217 ; Boffey v. Oreenwell, 10 A. & E. 222 ; Pearson v. Garret^ 
4 Mod. 242 ; Evans v. Underwood, 1 Wils. 262 ; Ooss v. Nelson, 1 
Burr. 226; Ex parte Tootell, 4 Ves. 372; Clayton v. Coding, 5 
B. & G. 360; see also notes (y) hereto. A bill or note which is 
payable to bearer generally, that is to say, on which no time of pay- 
ment is specified, is payable on demand, as is now provided by 
division (h) of sub-sect. (1) of sect. 10 of this Act, which see, as also 
the notes thereto. 

(q) By section 11 of this Act a bill is payable at a determinable 
future time within the meaning of this Act which is expressed to be 
payable : (1.) At a fixed period after date or sight ; (2.) On or at a 
fixed period after the occurrence of a specified event which is certain to 
happen. See that section and the notes thereto. See also note (y) hereto. 

(p) 1'he amount of the bill or note must be a sum certain. Thus 
in Bolton v. DugdaU, 4 B. & Ad. 619, the following docmnent was 
held not to be a promissory note, viz. : ** Received and borrowed 
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S. 3. of A. 6. £30 which I promise to pay with interest at the rate of 

„.jr~r £5 per cent. I also promise to pay the demands of the sick club at 

exchange ^* ^ P^^ ^^ interest, and the remaining stock and Interest to be 

defined. paid on demand to the said A. B ;" nor a document by which the 

party promises to pay a sum certain, and all such other sums as by 
reference to his books he owed, Smith v. Nightingale^ 2 Stark. 375 ; 
but see Leeds v. Lancashire, 2 Gamp. 205 ; Jones v. Simpson, 2 B. & 
0. 318. In Ayrey v. Feamsides, 4 M. & W. 168, it was held that a 
document whereby one promised to pay a sum certain and all fines 
according to rule was not a promissory note. As to bills and notes 
payable with interest, see Warrington v. Early, 2 E. & B. 763 ; Ayrey 
y. Fea/rnsides, supra ; and as to such instruments payable by instal- 
ments, see Origde v. Sherborne, 11 M. & W. 374 ; Carton v. Kenealy, 
12 M. & W. 139 ; 13 L. J. Ex. 64 ; see also Worley v. Harrison, 3 A. 
-& E. 669 ; Story on Notes, s. 28. But the rate of the interest payable 
on the bill or note must be fixed. Thus an instrument whereby the 
maker promises to pay £400 with " bank interest " is not a promissory 
note, Tennent v. Crawford, Court of Sess. Cas., 4th series. Vol. 5, 
p. 433. As to interest see division (h) of sub-sect. (1) of sect. 57 of 
this Act and the notes thereto ; see also sect. 9 of this Act and the 
sub-sections thereof and the notes thereto. 

(o) Bills and notes must be for the payment of money only ; thus 
an acceptance to pay by another bill is no acceptance, Russdl v. 
Phaiips, 14 Q. B. 891, 19 L. J. Q. B. 227 ; Petit v. Bmson, Comb. 
452 ; JDavies v. Wilkinson, 10 A. & E. 98. As to promissory notes 
containing a pledge of security, see sect. 83, subs. 3. 
Ind. Act, s. 7. (w) -A. specified person, i.e, the payee ; he need not be named, but must be 
a person who is capable of being ascertained when the bill is drawn. 
Gray v. Milner, 8 Taunt. 739 ; and the payee must not be uncertain, 
see Storm v. Stirling, 6 E. & B. 333. And now by sub-sect. (1) of 
sect. 7 of this Act, where a bill is not payable to bearer, the payee must 
be named or otherwise indicated therein with reasonable certainty. 
See sub-sects. (1) and (2) of sect. 7 of this Act, and th6 notes 
thereto. As to extrinsic evidence for identifying the payee, see Soares 
V. Glyn, 8 Q. B. 24. By sub-sect. (4) of sect. 8, a bill is payable 
to order which is expressed to be so payable, or which is expressed to 
be payable to a particular person, and does not contain words prohibit- 
ing transfer or indicating an intention that it should not be transferable. 
So that it woiild follow from the sub-section just referred to that if a bill 
be payable to a particular person, it is payable to his order and is 
therefore negotiable, thus setting aside the decisions wherein it was 
held that unless a bill or note be payable to order or to bearer, it is not 
negotiable. Hill v. Leiuis, 1 Salk. 133 ; Smith v. Kendall, 6 T. R. 123 ; 
Plimley v. Westley, 2 Bing. N. C. 251. If a bill be payable to the 
order of a particular person, it is payable to him or his order at his 
option ; sect. 8, subs. 5 ; Smith v. McClure, 5 East, 476. It has been 
held that the addition of the words " or order " does not render the 
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instrument invalid, Kershaw v. Cox^ 3 Esp. 246. As to the negotiation 3* 3* 
of bills payable to order see subsect. (3) of sect. 31 of this Act 3,11^ 
and the notes thereto. It has been held that a bill made payable to exchange 

the order of may be filled up by anyone who came regularly to defined, 

the possession of it with his 0¥ni name ; CruMey v. Clarance, 2 M. & 
S. 90 ; Crutchley v. Mann^ 6 Taunt. 529 ; even after the acceptor's 
death ; Carter v. White, 20 Gh. D. 228 ; see also Hatch v. Searlea, 2 
Sm. & G. 147. 

(m) As to the definition of " bearer " see sect. 2» By sulnsect. (3) 
of sect. 7 of this Act, where the payee is a fictitious or non-exist- 
ing person, the bill may- be treated as payable to bearer. See that 
sub-section and the notes thereto ; see also the last preceding note (n) 
hereto. As to the n^otiation of bills payable to bearer see sub-sect (2) 
of sect. 31 of this Act and the notes thereto. 

(Q As to instruments requiring or ordering any act to be done in Ind> Act, s. 17. 
addition to the payment of money, see note (0) hereto. It has been 
held that if an instrument is so ambiguous that it is doubtful whether 
it is a bill of exchange or promissory note, it may be treated as either, 
Edia v. Bury, 6 B. & G. 433 ; Block v. BeU, 1 Moo. & Bob. 149 ; 
Shuttleworth v. Stephens, 1 Gamp. 407; Allan v. Maiuson, 4 Gamp. 
115 ; Fielder v. MarshaU, 9 G. B. N. S. 606 ; Lloyd v. Oliver, 18. Q. B. 
471 ; Forbes v. Marshall, 11 Ex. 166 ; audit is so provided by sect. 17 
of the Indian Act. See also 1 Parsons on Bills, 63. A bill drawn by a 
bank at one place on a branch bank at another place may be declared 
on as a note ; Miller v. Thomson, 3 M. & G. 576. As to coupons and 
letters of credit, see Byles on Bills (13th edition), 99. 

(k) It has been long settled that an instrument, though in the form 
of a bill or note, but made payable out of a particular fund, is not a 
bill or note, Dawkes v. JDelorane, 3 Wils. 207 ; Stevens v. HiU, 5 Esp. 
247 ; nor is a promise to pay, but " if the agent does not sell enough 
in one year, one more is granted ;'* Miller v. Poage, 41 Amer. Rep. 82 ; 
nor if it state that the amount is directed by an order of the Gourt to 
be paid to the order of the drawers, Eussell v. Powell, 14 M. & W. 
418 ; nor if the bill be accepted for A. B. of Leghorn, to pay as remitted 
from thence at usance; Banbury v. Lisset, 2 Stra. 1211 ; nor if it be 
payable on the sale or produce of a house when sold, HtU v. HaXford, 
2 B. & P. 413. 

(J) An instrument containing simply an indication of a particular 
fund out of which the money is to come is a bill of exchange, Haus- 
souUier v. Hartsinck, 7 T. R. 733, where the promise was to pay £50, 
'* being a portion of value as under deposited in security for the pay- 
ment hereof." 

(h) As for instance, pay to Messrs. Griffin, Morris, Griffin & Morris, 
or order, on account of moneys advanced by me for the Isle of Man 
Slate and Flag Company, Ld., Griffin v. Weatherby, L. R. 3 Q. B. 753. 
As to a bill expressed on the face of it to be *' against cotton per 
Sultan,*^ see Inman v. Clare, Johnson, 769. As to a bill accepted 
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S. d. subject to the delivery of shipping documents, see Banner v. JchnsUm^ 

Biinr I- R. 6 H. L. 157. 

exchange (j9) '^^ ^ Dixon v. NuttaU, 6 C. & P. 820, the following document 

defined. was held to be a good promissory note, viz. : *' I promise to pay to 
Mary Ann Dixon or bearer, on demand, the sum of £16 at 
sight by given up clothes and papers." Again an instrument reciting 
the fact that real security has been given is a good note, Fancourt v. 
Thome; 9 Q. B. 312 ; see also Eaussoullier v. Eartnnch, 7 T. B. 733. 
(/) A date never was considered necessary ; and if the date is 
omitted, it is considered as dated on the day on which it was made, 
which IS shewn by parol evidence, Davis v. Jonesy 17 G. B. 625 ; 25 L. 
J. C. P. 91; GUes v. Bcwrne, 6 M. & S. 73; Story on Bills, sect 37; 
see also sect. 12 of this Act and the notes thereto. Where, however, 
the instrument is dated, the date on it \& prima fcude evidence of the 
time when the instrument was made, Mcdpas v. Clemenis, 19 L. J. Q. 
B. 435 ; Laws v. Bcmd, 3 G. B. N. S. 442 ; Anderson v. Weston, 6 
Bing. N. G. 296 ; 8 Scott, 583 ; Fotez v. Glossop, 2 Ex. 195. And 
now it is so provided by subsect. (1) of sect. 13 of this Act; see that 
sub-section and the notes thereto. Before this Act there was an excep* 
tion to this rule, viz. a bill, dated on a Sunday, see Beghie v. Levy, 1 
G. & J. 180. But this exception is now removed by sub-sect. (2) of 
sect. 13 of this Act. As to -ante-dated or post-dated instruments, see 
Fasgmore v. North, 13 East, 517 ; Austin v. Bunyard, 34 L. J. Q. 
B. 217 ; 11 Jur. N. S. 874 ; 12 L. T. N. 8. 452 ; Forst&r v. Machreth, 
L. R 2 Ex. 163 ; 36 L. J. Ex. 94; BvU v. O'SuUivan, L. R. 6 Q. B. 
209; 40 L. J. Q. B. Ul; GaUy v. Fry, 2 Ex. D. 265; 46 L. J. Ex. 
605 ; 36 L. T. N. S. 182. And so it is now provided by subsect. (2) of 
sect. 13 of this Act, which see. 

(e) The consideration of a bill of exchange and promissory note is 
presumed till the contrary appear ; see sections 27-30 (both inclusive) 
of this Act and the notes thereto. Before this Act it had been settled 
that the words '* value received " are not essential to constitute a bill ; 
White V. Ledwich, 4 Doug. 247 ; Hatch v. Trayes, 11 A. & E. 702. 
Where a bill or a note states that it is for value received parol 
evidence is admissible to shew the want of the consideration, Thomson 
V. Clvhley, 1 M. & W. 212 ; Ahbott v. Henricks, 2 Scott, N. R. 183 ; 
but not to show a different consideration to that stated, Bidout v. 
Bristow, 1 Gr. & J. 231 ; Nelson v. Serle, 4 M. & W. 795 ; Ahrey v. 
Crmc, L. R. 5 G. P. 37 ; HiU v. Wilson, 42 L. J. Gh. 817. But the 
consideration of a bill or note must not be future or executory, as it 
thus becomes conditional, Drury v. Macatday, 16 M. & W. 146. 

(d) *^ It never has been necessary to specify on a bill or note the 
name of the place where it is drawn or made, nor the place where it is 
made payable; although of course both the places are frequently 
specified." See Ghalmers' Digest of the Law of Bills of Exchange 
(2nd edition) p. 24 ; and Byles on Bills (13th Edition) p. 79. 
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4. — (1.) An inland bill is a bill which is or on the ss. 4, 5. 
face of it purports to be (a) both drawn and payable inland and 
within the British Islands, or (6) drawn within the foreign bills. 
British Islands upon some person resident therein («). ^^^' ^^' ^' ^^* 
Any other bill is a foreign bill. 

For the purposes of this Act ** British Islands " mean 
any part of the United Kingdom of Great Britain and 
Ireland, the Islands of Man, Guernsey, Jersey, Aldemey, 
and Sark, and islands adjacent to any of them being part 
of the dominions of Her Majesty (y). 

(2.) Unless the contrary appear on the face of the bill 
the holder may treat it as an inland bill {x). 

(z) This is the same as the definition in sect. 7 of the 19 & 20 Vict. 
c. 97, which is as follows : *' Every bill of exchange or promissory 
note drawn or made in any part of the United Kingdom of Great 
Britain and Ireland, the Islands of Man, Guernsey, Jersey, Aldemey, 
and Sark, and the islands adjacent to any of them, being part of the 
dominions of Her Majesty, and payable in or drawn upon any person 
resident in any part of the said United Kingdom and Islands, shall be 
deemed to be an inland bill." 

(}/) It will be seen that the local limits specified herein are the same 
as the local limits in sect. 7 of the 19 & 20 Vict. c. 97, above cited ; 
see the last preceding note hereto. 

(z) " The statute (t.e. 55 Geo. III. c. 184) prima facie intends that 
inland biUs are such as are not drawn payable abroad," per Lord 
Abinger in Amner v. Clarke, 2 B. & Ad. 471. In the course of the 
arguments in that case his lordship remarked: ''It (t.e. the same 
statute) defines an inland bill by saying what a foreign bill is, and all 
others are taken to be inland bills." See also Armani v. Castriqi/tCf 
13 M. & W. 443. ' As to what is an Inland instrument in India, see 
sec. 11 of the Indian Act. 

5. — (1.) A bill may be drawn payable to, or to the E^c* "^^^^^ 
order of, the drawer (a) ; or it may be drawn payable to, parties to bill 
or to the order of, the drawee (b). "^^ *^« »*™® 

' ^ -' person. 

(2.) Where in a bill drawer and drawee are the same j^^ j^^^^ ^^ 13. 
person (c), or where the drawee is a fictitious (d) person 
or a person not having a capacity to contract (e), the 
holder may treat the instrument, at his option, either 
as a bill of exchange or as a promissory note (/). 

(a) The drawer is the person who gives the order or direction ; see 
note (y) to subsect (1) of sect. 3 of this Act. As to a bill drawn 

C 



18 



BILLS OF EXCHANGE ACT. 



SS. 5) 6. 

Effect where 
dififerent 
parties to bill 
are the same 
person. '. 

Ind. Act, s. 42. 



Address to 
drawee. 



payable to the drawer or his order, see Butler v. CripSj 1 Salk. 130. 
As to the negotiation of bills payable to order see subsect. (3) of 
sect. 31 of this Act, and the notes thereto. Where a bill is drawn 
payable to the drawer's order it is payable to himself without alleging 
any order made, ^mith v. McClure, 5 East, 476. Where a bill is 
drawn in the name of a fictitious person payable to the order of the 
drawer, the acceptor is considered as undertaking to pay to the order 
of the person who signed as the drawer, Cooper v. Meyer, 10 B. 
& 0. 468 ; see also 1 Parsons on Bills, 32 ; Beeman v. Dttck, 11 M. & 
W. 251. 

(6) The drawee is the person on or to whom the order or direction is 
given, and on his acceptance he becomes and is known as the acceptor, 
and is then presumed to be the principal debtor on the bill. As re- 
gards acceptance see sect. 2 and sub-sect. (1) & (2) of sect. 17 of this 
Act and the notes thereto. Where a bill is drawn by the drawer on 
himself it is considered a promissory note, Boach v. Ostler, 1 M. & R. 
120 ; Williams v. Ayers, 3 ap. Oas. at p. 142. So also where a bill is 
drawn by a bank at one place on a branch bank at another place, it 
maybe treated as a promissory note, Miller v. Thomson, 3 M. & G. 576. 

(c) As regards the drawer and drawee being the same person, 
see Boach v. Ostler, 1 M. & R. 120 ; also Miller v. Thomson, 3 M. & 
G. 576 ; Williams v. Ayers, 3 Ap. Oas. at p. 142 ; see also note (y) to 
sect. 50 of this Act. 

(d) As to fictitious parties, it has been held that where a bill is 
drawn in the name of a fictitious person, payable to the order of the 
drawer, the acceptor is considered as undertaking to pay to the order 
of the person who signed as the drawer. Cooper v. Meyer, 10 B. & C. 
468 ; see also Beemxm v. Duck, 11 M. & W. 251. Where the bill 
was made payable to a fictitious or non-existing person, it was held to 
be payable to bearer, Phillips v. Im-Thum, L. R. 1 0. P. 464, 
following Min^t v. Gibson, 3 T. R. 481 ; and overruling Bennett v. 
Famell, 1 Camp. 130 and Were v. Taylor, cited in 1 Camp. 131 ; see 
also Tatlock v. Harris, 3 T. R. 174 ; Vere v. Letvis, 3 T. R. 182 ; Story 
on Bills, s. 56. 

(c) As regards the capacity to contract, see subsects. (1) & (2) of 
sect. 22 of this Act and the notes thereto. 

(/) As to promissory notes see sects. 83-89 of this Act and the 
sub-sections of the same and notes thereto. 

6. — (1.) The drawee must be named or otherwise 
indicated in a bill witk reasonable certainty (a). 

(2.) A bill may be addressed to two or more drawees, 
whether they are partners or not, but an order addressed 
to two drawees in the alternative or to two or more drawees 
in succession is not a bill of exchange (J). 
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(a) As to a bill not addressed to any one see Reynolds v. Peto, SS. 6, 7. 
11 Ex. 418. Where a bill was made payable at No. 1 Wilmot Street, A^^y^^Tto 
opposite the Lamb, "Bethnal Green, London," without being addressed drawee. 

to any person, and the defendant who resided there accepted it, he was 
held liable upon the instrument as a bill of exchange. Gray v. MUner, 
8 Taunt 739 ; 3 Moore, 90. In Peto v. JReynoldSy 9 Ex. at p. 416, 
Alderson, B., says that ** Gray v. MUner may be thus explained : that 
a bill of exchange, made payable at a particular house or place, is 
meant to be addressed to the person who resides at that place or 
house." In B, v. Curry, 2 Moody's G. 0. 218, the instrument was 
held not to be a bill, apparently on the ground that it was not 
addressed to anyone. In Shuttleworth v. Stephens, 1 Camp. 407, an 
instrument had the word "at** instead of the word "to** preceding 
the name of the drawees, it was held that it was a bill of exchange or 
that it might be considered a promissory note at the option of the 
holder ; so also an instrument which appears on common observation 
to be a bill of exchange may be treated as such, although words be 
introduced into it for the purpose of deception which might make it a 
promissory note, Allan v. Mawson, 4 Camp. 115. 

(b) As to a bill addressed to one man and accepted by another, see Ind. Act, s. 33. 
Davis V. Clarke, 13 L. J. Q. B. 305; 6 Q. B. 16. "There is no 
authority," said Lord Denman, in his judgment in this case, " either in 

the English law or the general law merchant, for holding a party to 
be liable as acceptor upon a bill addressed to another." See also 
Polhill V. Walter, 3 B. & Ad. 114; Jackson v. Hudson, 2 Camp. 447 . 
"Save in the case of acceptances for honour or per procuration, no one 
can become a party to a bill qu4 acceptor who is not a proper draw ee, 
or in other words an addressee;" per Lord Watson in Steele v. 
McKirday, 5 Ap. Oas. at p. 779. A bill addressed to the M. Co. was 
accepted by P. M. "for M. Co. and self;" Held, that F. M. was not 
liable as acceptor ; Malcolmson v. Malcolmson, 1 L. R. Ir. 228. 

7. — (1.) Where a bill is not payable to bearer, the Certainty 
payee must be named or otherwise indicated therein with payee!^ ^ ^"^ 
reasonable certainty (a). 

(2.) A bill may be made payable to two or more 
payees jointly (6), or it may be made payable in the 
alternative to one of two, or one or some of several (c) 
payees. A bill may also be made payable to the holder 
of an oflSce for the time being (d). 

(3.) Where the payee is a fictitious or non-existing 
person the bill may be treated as payable to bearer (e). 

(a) In Yates v. Nash, 8 C. B. N. S. 581 ; 29 L. J. C. P. 306, it was 
held that to constitute a valid bill of exchange, the payee must be a 
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person who is capable of being ascertained at the time the instrament 
is drawn. It has also been held that there must be a payee ascertained 
by name or designation, per Jervis, C. J., in Cowie v. Stirling^ 6 E. & 
B. 333; see also Reynolds v. Peto, 11 Ex. 418; Gray v. Milner^ 
8 Taunt. 739. Where the name is spelt wrong, or the payee 
wrongly designated, the payee may indorse the bill as therein de- 
scribed, adding, if he think fit, his proper signature ; sect. 32, subs. 4. 
So where a note was made payable "to trustees" without naming 
them, that was sufficient ; Holmes v. Jaqties, L. R. 1. Q. B. 376 ; 
Megginson v. Harper, 2 Gr. & M, 322 ; see also Soares v. Glyn, 8 Q. 
B. 24. Where a man and his son are of the same name, the instru- 
ment is payable to the father, unless the contrary is shewn, Sweeting 
V. Fowler, 1 Stark. 106. If a bill or note be made payable to a 
specified pei*8on, the words " to his order " may with the consent of the 
parties be added without rendering the instrument invalid, Kershaw v. 
Cox, 3 Esp. 246. 

Q)) See Megginson v. Harper, 2 Or. & M. 322 ; Holmes v. Jaques, 
L. R. 1 Q. B. 376. 

(c) In Watson v. Evans, 32 L. J. Ex. 137 ; 1 H. & C. 662, it was 
decided that the following instrument was a promissory note, and that 
the three persons mentioned therein could jointly maintain an action 
thereon, viz. : " On demand we jointly and severally promise to pay to 
Messrs. Joseph Watson, Thomas Southern, and Daniel Mayer, or to 
their order, or the major part of them, the sum of one hundred 
pounds, &c., &c." 

(d) In Bobertson v. Shetvard, 1 M. & G. oil ; 1 Scott N. R. 419, an 
instrument payable to the manager of the National Provincial Bank of 
England was held to be a good note ; see also Megginson v. Harper, 
2 Or. & M. 322, cited in note (a) to this section. But in Yates v. Nash, 
29 L. J. 0. P. 306 i 8 0. B. N. S. 581, an instrument drawn payable to the 
treasurer for the time being of the Oommercial Travellers' Benevolent 
institution was held not to be a bill of exchange. But this decision and 
that in Cotuie v. Sterling, 6 E. & B. 333, woiild seem to be now over- 
ruled by this subsection of this section, under which a bill or a note 
may be made payable to the holder of an office for the time being. 

(e) As to such a bill see Minet v. Gibson, 3 T. R. 481 ; Tatlock v. 
Harris, 3 T. R. 174 ; Vere v. Lewis, 3 T. R 182 ; see also sub-sect. 3 
of sect. 8 of this Act and the notes thereto. As regards fictitious 
payees, it was once held that where a bill is drawn payable to a 
fictitious person or his order, it is neither in effect payable to the order 
of the drawer nor to bearer, Bennett v. FarneU, 1 Oamp. 130. But in 
Minet v. Gibson, 3 T. R. 481, it was held that where at the time 
of the acceptance the payee is known to be a fictitious person, the bill 
is really payable to bearer; and this was followed in a later case, 
where knowledge was held immaterial, as a bill payable to a fictitious 
payee is payable to bearer; Philtips v. Im-Thurm, L. R. 1 0. P. 463 ; 
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35 L. J. 0. P. 220. Where a bill was drawn payable to a person SS. 7, 8. 
for money belonging to him and was indorsed to such person and who, ^ 4^^^ 
at the time of such indorsement was, but was not known to be dead, required as to 
it is competent to the administrator to elect to take the bill as payee, 
payment, Murray v. The East India Company, 5 B. & Aid. 204. 

8. (1.) When a bill contains worrls prohibiting transfer. What bills are 
or indicating an intention that it should not be transfer- ^^^^ ^ 
able, it is valid as between the parties thereto, but it is 
not negotiable (a). 

(2.) A negotiable bill may be payable either to order 
or to bearer (6). 

(3.) A bill is payable to bearer which is expressed to 
be so payable, or on which the only or last indorsement 
is an indorsement in blank (c). 

(4.) A bill is payable to order which is expressed to be 
so payable, or which is expressed to be payable to a 
particular person, and does not contain words prohibiting 
transfer or indicating an intention that it should not be 
transferable {d). 

(5.) Where a bill, either originally or by indoisement, 
is expressed to be payable to the order of a specified 
person, and not to him or his order, it is nevei-theless 
payable to him or his order at his option (e), 

(a) It has hitherto been held that a bill or note is not negotiable 
which is payable neither to order nor to bearer, Smith v. Kendall, 
6 T. R. 123; PlirrUey v. Weatley, 2 Bmg. N. C. 251; where in 
1 Hodges, 325, it is said that an indorsee can only sue the maker on a 
negotiable note. These decisions would seem to be overruled by this, 
and the fourth sub-section of this section. 

(h) If the bill or note be made payable to order, it is assignable by 
indorsement ; but as is provided by section 2 of this Act the indorse- 
ment must be completed by delivery. If the bill or note be made 
payable to bearer, it is assignable by mere delivery. It has been held 
that the addition, after issue, of the words "to his order*' with the 
consent of the parties to a bill or note will not render the instrument 
invalid, Kershaw v. Cox, 3 Esp. 246. 

(c) See Minet v. Gibson, 3 T. R. 481 ; Phillips v. Im-Thum, 
L. R. 1 0. P. 463. 

(d) See note (a) to this section and note (n) to section 3 of this 
Act. 

(e) Where a bill was made payable to the drawer's order, it was held 
to be payable to himself. Smith v. McClure, 5 East, 476. 
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^' ^- 9. — (1.) The sum payable by a bill is a sum certain 

Sums payable, (z) within the meaning of this Act, although it is required 
ind.Act,8.5. to be paid. 

(a) With interest (y). 
(6) By stated instalments (»). 
(p) By stated instalments, with a provision that upon 
default in payment of any instalment the whole 
shall become due {w). 
(d) According to an indicated rate of exchange, or 
according to a rate of exchange to be ascertained as 
directed by the bill (v). 
ind. Act, s. 18. (2.) Where the sum payable is expressed in words, and 

also in figures, and there is a discrepancy between the 
two, the sum denoted by the words is the amount 
payable (t). 

(3.) Where a bill is expressed to be payable with 
interest, unless the instrument otherwise provides, 
interest runs from the date of the bill^(a), and if the bill 
is undated, from the issue thereof (r). 

(z) See note (p) to sect. 3 of this Act. 

(«/) As to bills payable with interest, see Warrington v. Early, 

2 E. & B. 763 ; Ayrey v, Feamsides, 4 M. & W. 168 ; Bdton v. Dug- 
dale, 4 B. & Ad. 619. And the rate of interest must be fixed, see 
Tennmt v. Crawford, Court of Sess. Cas., 4th Series, Vol. V., p. 433. 

(a?) As to bills payable by instalments see Worley v. Harrison, 

3 A. & E. 669 ; and Oridge v. Sherborne, 11 M. & W. 374. 

(w) In Carlon v. Kenealy, 12 M. & W. 139, an instrument stipulat- 
ing the amoimt to be payable by instalments, with a proviso that on 
default of one instalment the whole amount of the balance remaining 
unpaid should become due, was held to be a good promissory note ; 
see also Moffat v. Edwards, C. & M. 16 ; Cooke v. Home, 29 L. T. 
N. S. 369. 

(v) " Foreign bills are commonly drawn at one, two, or more usances, 
or, as it is sometimes expressed, at single, double, treble, or half- 
usance. Usance signifies the usage of the countries between which 
bills are drawn with respect to the time of payment. If a foreign bill 
be drawn, payable at sight, or at a certain period after sight, the 
acceptor will be liable to pay according to the course of exchange at 
the time of acceptance, unless the drawer express that it is payable 
according to the course of exchange at the time it was drawn " en 
especes de cejou/r,^* Byles on Bills (13th edition), 82; see also Pollard 
V. Herries, 3 B. & P. 335. 
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(t) It was 80 laid down in Sanderson v. Piper^ 5 Bing. N. G. 425 ; SS. 9, 10. 

7 Scott, 408 ; see also Garrard v. Lewis, 10 Q. B. D. 30 ; « , 

47 L. T. N. S. 408 ; 31 W. R. 475, where it was held that the I»y»»>*«- 

marginal figures are not an essential part of a bill of exchange ; although 
such figures will assist any omission in the body, EUiofs Case, 2 East, 
P. 0. 951 ; or ambiguity, Hutley v. Marshall, 46 L. T. N. S. 186. 
See also sect. 73 of this Act and note (a) thereto. 

(«) So laid down in Doman v. Dtbden, Ry. & Moo. N. P. C. 381 ; 
Boffey V. Oreenwell, 10 A. & E. 222. In Kerne v. Kerne, 3 C. B. N. S. 
144, the Court refused to interfere with the Master, who had allowed 
10 per cent. ; the amount specified in the bill, against the drawer. The 
bill, it seems, ought to be produced. Fryer v. Brown, R. & M. 145 ; 
EuU<m V. Ward, 15 Q. B. 26. 

(r) This is new. "Issue" is, in the second section of this Act, 
defined to be " the first delivery of a bill or note, complete in form, 
to a person who takes it as a holder.*' 

10. — (1.) A bill is payable on demand {z). Bill payable; 

(a) Which is expressed to be payable on demand, ^^ t a 

at sight, or on presentation (y), » • 

(6) In which no time for payment is expressed (aj). 
(2.) Where a bill is accepted or indorsed when it is 
overdue, it shall as regards the acceptor who so accepts, or 
any indorser who so indorses it, be deemed a bill payable 
on demand {w). 

(z) '* In strict law no demand is necessary against an acceptor, but 
in practice a demand is usual, and ought to be made before proceedings 
are instituted ; and it might make a material difference in the costs, if 
a solvent acceptor, against whom proceedings are instituted without a 
demand, promptly applies to the Court, Mcintosh v. Haydon, Ry. & 
Moo. N. P. 0. 362 (per Abbott, L. 0. J.) ; see also Brush v. Barrett, 82 
N. Y. Rep. 400. 

(y) It is so provided in sect. 2 of 34 & 35 Vict. c. 74, which is as 
follows : " Every bill of exchange or promissory note, drawn after this 
Act comes into operation and purporting to be payable at sight or on 
presentation, shall bear the same stamp, and shall, for all purposes 
whatsoever, be deemed to be a bill of exchange or promissory note 
payable on demand, any law or custom to the contrary notwith- 
standing." This statute is repealed by this present Act. 

(x) So decided in Whitlock v. Underwood, 3 Dowl. & R. 356; 
2 B. ife C. 157. 

(yi) A bill or note assigned in due time on the day of payment is to 
be considered as assigned before it is due, Byles on Bills (13th 
edition), p. 170, and Byles on Bills (6th American edition), 269. The 
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SS. 10, 11. 

Bill payable 
on demand. 



Bill payable at 
a future time. 



Ind. Act, 8. 5. 



indorsee of an overdue bill or note takes it subject to all its equities, 
In re European Bank, L. R 6 Gh. Ap. 362. As to the question 
whether prior want of consideration is such an equity, in Ex parte 
Swan, L. K 6 Kq. 344, Malins, Y.C., gave an elaborate judgment, 
reviewing all the authorities (pp. 358-^62), and shewing that until 
1808, it was held (JEy. parte Lambert^ 13 Yes. 179 ; Broum v. Davies^ 

3 T. B. 180; Tinson v. Fra^icie, 1 Gamp. 19) that such want of 
consideration was such an equity, but thatt it is not so now. As to 
the authorities since 1808, Malins, Y.C, says, at p. 360: — ^'^ These 
authorities" (C%arZe« v. Marsden,! Taunt. 224; SttMievant y, Ford^ 

4 M. & G. 101; Stein v. Tgleatas, 1 0. M. & R. 565; Oulds v. 
Harrison, 10 Ex. 572, 578) ''have settled the law that an indorsee 
of a bill of exchange for value after its dishonour, has as good a title 
against the acceptor as if it had been indorsed to him before maturity, 
unless there is an equity attaching to the bill itself; and they also 
show that a right of set-off as between acceptor and drawer is not an 
equity attached to the bill, which can be enforced against the 
indorsee ; . . . Burrough v. Moss, 10 B. & G. 558, is a remarkably 
strong application of the rule that a set-off as between drawer and 
acceptor cannot be pleaded against the holder who became so after its 
dishonour." See also Holmes v. Kidd, 3 H. & K. 891, as to what an 
equity attached to the bill is. As to when a bill payable on demand 
is overdue, see sect. 36, sub-s. 3. 

11. A bill is payable at a determinable future time (a) 
within the meaning of this Act which is expressed to be 
payable. 

(1.) At a fixed period (b) after date or sight (o). 

(2.) On or at a fixed period after the occurrence of a 
specified event \\hich is certain to happen {d), though the 
time of happening may be uncertain. 

An instrument expressed to be payable on a contin- 
gency {e) is not a bill, and the happening of the event 
does not cure the defect (/). 

(a) See notes (y) and (q) to section 3 of this Act. 

(h) The time or event must come or happen, Cooke v. Cdehan^ 
2 Stra. 1217 ; Roffey v. Oreemudl, 10 A. & E. 222 ; Evans v. Under- 
wood, 1 Wils. 262 ; Qoss v. Nelson, 1 Burr. 226 ; Clayton v. Gosling, 

5 B. & C. 360 ; Sackett v. Palmer, 26 Barb. 179. So also a bill or 
note may be made payable by instalments, Worley v. Harrison, 3 A, 

6 R. 669 ; Oridge v. Sh&rhome, 11 M. & W. 374. Also with a 
proviso that on default of one instalment the whole shall become 
payable on demand, Carlon v. Kenealy, 12 M. & W. 139; Cooke 
V. Home, 29 L. T. N. S. 369 ; Moffat v. Edwards, 0. & M. 16. 
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(c) After sight means after acceptance, sect. 39, sab-sect. 1 of this SS. 11, 12, 13. 
Act ; Campbell v. French, 6 T. R. at p. 212. ; 

(d) See ATidrewa v. Franklin, 1 Stra. 24 ; Carlos v. Fa^icourt, ^ {J^Jq time. 
5 T. R. 482 ; and the cases mentioned in note (6) hereto. 

(e) See notes (y) (q) and (p) to sect. 3 of this Act. It has been 
held that miless the contingency is on the face of the instrument it is 
not void, Richards v. Richards, 2 B. & Ad. 447. 

(/) So held in Hill v. Halford, 2 B. & P. 413 ; see also Chitty on 
Bills (9th Edition), pp. 135 & 144. 

12, — Where a bill expressed to be payable at a fixed Omission of 
period after date is issued undated, or where the accept- payable after 
aiice of a bill payable at a fixed period after sight is ^^®* 
undated, any holder may insert therein the true date of 
issue or acceptance, and the bill shall be payable 
accordingly (a). 

Provided that (1) where the holder in good faith and 
by mistake inserts a wrong date, and (2) in every caso 
where a wrong date is inserted, if the bill subsequently 
comes into the hands of a holder in due course the bill 
shall not be avoided thereby ; but shall operate and be 
payable as if the date so inserted had been the true 
date (b). 

(a) If there be no date on a bill or note, it has been held that it 
will be considered as dated at the time it was drawn or made, Giles 
v. Bourne, 6 M. & S. 73 ; Story on Bills, s. 37 ; and parol evidence 
is admissible to shew such date, Davis v. Jones, 17 G. B. 625; 
25 L. J. C. P. 91. 

(h) See Way v. Heame, 32 L. J. C. P. 34. 

13. — (1.) Where a bill or an acceptance or any indorse- Ante-dating 

raent on a bill is dated, the date shall, unless the contrary ^u^f*- 

be proved, be deemed to be the true date of the drawing, in^. Act. s. 

acceptance, or indorsement, as the case may be (a), ii8,8ub..a.(6). 

(2.) A bill is not invalid by reason only that it is ante- 
dated or post-dated (5), or that it bears date on a Sunday 

(a) This is a rule of evidence, Maljoas v. Clements, 19 L. J. Q. B. 
435 ; Laws v. Rand, 3 C. B. N. S. 442 ; Anderson v. Weston, 6 Bing. 
N. 0. 296 ; Fotez v. Glossop, 2 Ex. 195 ; and note (/) to sect. 3 of 
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SS. 13, 14. this Act. See note (c) hereto for what was formerly an exception to 

and post- (^) ^ *^ antedated and postdated instruments see Paswru>re v. 

dating. North, 13 East, 517 ; Amtin v. Banyard, 34 L. J. 217 ; F(yr8ter v. 

Machreth, L. R. 2 Ex. 163 ; 36 L. J. Ex. 94 ; Bull v. O'Sidlivan, 

L. R. 6 Q. B. 209 ; 40 L. J. Q. B. 141 ; Gatty v. Foy, 2 Ex. D. 265. 

As to cheques see note (a) to sect. 73 of this Act. 
(c) Before this Act a bill or note dated on a Simday was presumed 

not to have been issued on that day, Beghie v. Levy, 1 Cr. & J. 180. 

CompatatioD 14. Where a bill is not payable on demand (z) the day 
plyment.^ on which it falls due is determined as follows : 
ind. Act, 8. 22. (1.) Three days, called days of grace (y), are, in every 

case where the bill itself does not otherwise provide, 
added to the time of payment as fixed by the bill, and the 
bill is due and payable on the last day of grace. Provided 
that : 
Ind. Act, 8. 25. (a) When the last day of grace falls on Sunday, 

Christmas Day, Good Friday, or a day appointed 
by the Boyal proclamation as a public fast or 
thanksgiving day, the bill is, except in the case 
hereinafter provided for, due and payable on the 
preceding business day (w). 
Ind. Act, 8. 25. (h) When the last day of grace is a bank holiday 

(other than Christmas Day or Good Friday) under 
the Bank Holiday Acts 1871, and Acts amending 
or extending it, or when the last day of grace is a 
34 & 35 Vic. Sunday and the second day of grace is a Bank 

^' ^'^- holiday, the bill is due and payable on the suc- 

ceeding business day (v). 
Ind. Act, 8. 24. (2.) Where a bill is payable at a fixed period after 

date, after sight, or after the happening of a specified 
event, the time of payment is determined by excluding 
the day from which the time is to begin to run, and 
by including the day of payment (t). 
Ind. Act, 8. 23. (3.) Where a bill is payable at a fixed period after 
sight the time begins to run from the date of the 
acceptance if the bill be accepted, and from the date of 
noting or protest if the bill be noted or protested for non- 
acceptance or for non-delivery (s). 
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(4.) The term " month " in a bill means calendar s. 14. 
month (r). Com^ion 

of time of 
(z) Days of grace have been also allowed on promissory notes, P*y™®°** 
vide Brown v. Earraden^ 4 T. R. 148. But not, as also provided in this 
section, on bills or notes payable on demand. As we have seen before, 
a bill payable at sight is a bill payable on demand. In Oridgey. Sher- 
home, 11 M. & W. 374, it was held that the maker of a note is entitled 
to the days of grace upon the falling due of each instalment ; see also 
Gaskin v. DaviSy 2 P. & F. 294. 

(y) So called because they were formerly allowed the drawee as a 
favour, but they have long since been recognised as a right, vide Byles 
on Bills (13th edition), pp. 209 and 210, where a table of the days of 
grace in different coimtries is given, taken from Mr. Kyds' work on 
Bills. 

In India they have three days of grace ; see sect 22 of the Indian 
Act. It has been held that a demand for payment before the expiration 
of the days of grace is premature, Wiffen v. Roberts, 1 Esp. 261. The 
parties to a bill contract for the payment of it according to the existing 
law of the country in which it is to be paid, per Cockburn, 0. J., in 
Rouquette v. Overman, L. K. 10 Q. B. 625. 

{w) See 39 & 40 Gea 3, c. 42, and 7 & 8 Geo. 4. c. 15. In a 
recent case the plaintiff in the action sued on a promissory note dated 
the 11th March, 1874, and payable three months after date. The 
third day of grace was the 14th day of June, 1874, which was a 
Sunday. The action was commenced on the 14th day of June, 1880, 
which was a Monday. It was held that the claim was barred by the 
Statute of Limitations, Morris v. Richards, 45 L. T. N. S. 210. As 
to a bill falling due on a public holiday in India, see sect. 25 of the 
Indian Act. 

(y) This is practically the same as the provisions of section 1 of the 
Bank Holidays Act (34 Yict. c. 17) by which all bills of exchange and 
promissory notes which are due and payable on any Bank Holiday 
shall be payable on the next following day. There seems to be an 
omission in the present sub-sect, of a case where the last day of grace 
is a Sunday, and the second day of grace a Christmas Day. In such a 
case it would seem that the bill is payable on the first day of grace. 

(t) See Coleman v. Sayer, 1 Barnard, 303 ; and Campbell v. French, 
6 T. R. 212. 

(s) See Campbell v. French, supra. 

(r) So held as to bills and notes, Cochell v. Gray, 3 B. & B. 186 ; 
months usually denote at law limar months, Simpson v. Margitson, 
11 Q. B. 23. As to the meaning of the word " calendar month," and 
as to its length, see Migotti v. Colville, 4 C. P. D. 233 ; 48 L. J. C. P. 
695 ; 40 L. T. N. S. 747 ; 27 W. R. 744. 
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ss. 15, 16. 16. — The drawer of a bill and any indorser may insert 
Case of need, therein the name of a person to whom the holder may 

resort in case of need, that is to say, in case the bill is 
ind. Act, 8. 7. dishonoured by non-acceptaDce or non-payment. Such 

person is called the referee (a) in case of need. It is in 

the option of the holder to resort to the referee in case of 

need or not as he may think fit (6). 

(a) " The referee, in case of need, is more properly an original alter- 
native drawee than an acceptor for honour." Byles on Bills (11th 
edition), p. 262. See 1 Parsons on Bills, 64 ; see also the judgment of 
Lord Lyndhurst, C. B., in Leonard v. Wilson^ 2 Or. & M. 589. 

(h) It seems that the words " in case of need " in an indorsement 
mean, " in case it is necessary to resort to the iudorser ; " and it has 
been held that the naming a referee in case of need, assuming that it 
constitutes such referee agent of the indorser for payment, does not 
constitute him the indorser's agent for notice of dishonour generally, 
and therefore notice to him of dishonour by the acceptor is not notice 
to the indorser, In re Leeds Banking Company ^ Ex parte Prange, L. 
E. 1 Eq. 1 ; 35 L. J. Oh. 33. 

Optional 16. — ^Thc drawer of a bill, and any indorser, may insert 

drawer^or^ ^^ therein an express stipulation (a). 

indorser. (1,) Negativing or limiting his own liability to the 

holder (a). 

(2.) Waiving as regards himself some or all of the 

holder's duties (6). 

Ind. Act, s. 52. (<*) This does at first sight seem inconsistent with the definition of 

a bill of exchange given in sect. 3 (1) and (2). But on a careful con- 
sideration it will be found that it is not so. A bill of exchange is still 
unconditional even though it contains a stipulation on the part of the 
drawer negativing or limiting his own liability to the holder. Any 
stipulation to this effect cannot affect the order from the drawer to the 
drawee. Again as to promissory notes, an express stipulation inserted 
in a promissory note by the first indorser thereof (who corresponds 
with the draw^er of a bill), negativing or limiting his liability, will not 
make the promise of the maker conditional. Nor is this section 
altogether new, for even before this Act a bill could be indorsed with 
a written or a verbal agreement between an indorser and his immediate 
indorsee that the latter will not look to the former for payment. Pike 
V. Street, 1 M. & M. 226 ; Thompson v. Clubley, 1 M. & W. 212. So 
also it was held that if the indorsement is unqualified, the indorsee is 
liable, Goupyy, Hardeny 7 Taunt. 159. So also it was held that when 
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an indorsement is made and taken "without recourse," every liability SS. ig 17 

that would otherwise exist is excluded and no action can be maintained 

upon it, Dumont v. Williamson, 17 L. T. N. S. 71. Optional 

(b) As to such waiver, see Leonard v. Wilson, 2 Cr. & M. 589 ; S^P^**or°" ^^ 

Phipson V. KneUer, 4 Gamp. 285. indorser. 

17.— (1.) The acceptence (z) of a bill is the significa- jy^^^^^^ ^^ 
tion by the drawee of his assent to the order of the requisites of 

drawer. acceptance. 

(2.) An acceptance (y) is invalid unless it complies with j^^^ j^^t, s. 7. 
the following conditions, namely : 

(a.) It must be written on the bill and signed by the 
drawee (x). The mere signature of the drawee 
without additional words is sufficient (w). 
(b) It must not express that the drawee will perform 
his promise by any other means than the payment 
of money (v). 

(z) This is the same definition that has existed before this Act, vide 
Byles on Bill$ (13th edition), p. 187 ; Chalmers' Digest of the Law of 
Bills of Exchange (2nd edition), p. 32. " What is an acceptance but 
an engagement to pay the bill when due," per Lawrence, J., in Clarke 
V. Cock, 4 East, 72. See also note (25) to sect. 54 of this Act. As 
to liability before acceptance see Frith v. Forbes, 32 L. J. Ch. 10. 
As provided in sect. 2 of this Act, it has been held that delivery is 
necessary to complete acceptance; see the cases in note (a) to that 
section. See further sub-sects. (1) & (2) sect. 21 of this Act and 
the notes thereto. 

(y) As to what has before this Act been considered in form a 
sufficient acceptance, the result of the old cases may be stated thus : — 
Any form of words which intimates that the drawer intends to pay is 
a sufficient acceptance ; that is, anything in writing, and signed by the 
party. Smith v. Vertue, 9 0. B. N. S. at p. 227 (per Byles, J.). See 
also notes (x) and (w) hereto. 

(a?) This is virtually the same as the provisions as to acceptance 
contained in section 6 of the 19 & 20 Vict. c. 97, by which an accept- 
ance had to be written on the biU (which was done by writing the 
word " accepted " across the face of it) and signed by the drawee, who 
after he has put his signature is called the acceptor. And in a recent 
case it was held that a bill of exchange was not sufficiently accepted 
to satisfy the 19 & 20 Vict. c. 97, s. 6, if the drawee merely wrote his 
name across the face of it, and there were no words amounting to a 
statement that the bill was accepted, Eindhaugh v. Blakey, 47 L. J. 
Q. B. D. 345 ; L. R. 3 0. P. B. 136. But the legislature altered this 
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SS. 17, 18. 

Definition and 
requisites of 
acceptance. 



state of the law by 41 & 42 Vict. c. 13, sect. 1 of which, like the latter 
part of this sub-section, provided that an acceptance was not in- 
sufficient by reason of such acceptance consisting merely of the 
signature of the drawee written on such bill. Under the last-named 
statute it was held that the signature of a person across the back of 
a bill is not an acceptance but an indorsement, Steele v. McKinlay, 
5 Ap. Gas. 754; 43 L. T. N. S. 358; 29 W. R. 17. As to proof 
of an acceptance, see Scard v. Jackson, 24 W. R. 159. 

(w) This is the same as section 1 of 41 Vict. c. 13, which see. 

(v) Thus it has been held that the acceptance of a bill must 
be to pay in money, and that an acceptance to pay by another bill 
is no acceptance. Eussell v. PhUlips, 14 Q. B. 891 ; 19 L. J. 
Q. B. 297. 



Time for 
acceptance. 



18. — ^A bill may be accepted — 

(1.) Before it has been signed by the drawer (a), or 
while otherwise incomplete (6). 

(2.) When it is overdue (c), or after it has been dis- 
honoured by a previous refusal to accept (d), or by non- 
payment (e). 

(3.) When a bill payable after sight is dishonoured by 
non-acceptance, and the drawee subsequently accepts it, 
the holder, in the absence of any different agreement, is 
entitled to have the bill accepted as of the date of first 
presentment to the drawee for acceptance (/). 



(a) In SchuUz v. Astley, 2 Bing. N. C. 644 ; 2 Scott, 815 ; 
7 C. & P. 99, it was decided that it is no objection to the validity of a 
bill of exchange that the acceptance and indorsement are written 
before the bill is drawn, notwithstanding the indorsement is made 
by a stranger to the acceptor; and this even though the bill be 
antedated, Armfidd v. AUport, 27 L. J. Ex. 42. 

(b) But as we have already seen, no liability exists before the 
delivery or issue of the bill, In re Eaywmd, L. R. 6 Ch. Ap. 546 ; 
40 L. J. Bankr. 49 ; sect. 21, sub-sect. 1. 

(c) Thus it has been held that an acceptance of a bill after the time 
appointed for its payment is a general acceptance to pay it on demand, 
Jackson v. Pigott, 1 Ld. Raym. 364 ; Mutford v. Walcot, 1 Ld. Raym. 
574 ; 1 Salk. 129. See also sub-sect. (2) of sect. 10 of this Act, and 
the notes thereto. 

. (d) So held before this Act, Wynne v. Eaikes, 5 East, 514 ; see 
further as to acceptance and payment for honour, sects. 65, 66, 67, 
and 68 of this Act. 
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■ 

(e) See note (c) to this section. SS. 18, 19. 

(/) As to what the practice on this point was before the Act, see "Z 

Chalmers' Digest of the Law of Bills of Exchange (2nd edition), p. 34. acceptance. 
Where a bill of exchange, payable after sight, having been presented 
for acceptance and refused, and duly protested, was eight days after- 
wards accepted by a third person for the honour of the drawer, and 
when at maturity, according to that acceptance, was presented for pay- 
ment both to the drawee and the acceptor for honour, it was held'that 
these presentments for payment were made at a proper time, and that 
a protest for non-payment by the drawee was imnecessary, Williams v. 
Oermaine, 7 B. & C. 468. 

19. — (1.) An acceptance is either (a) general or (6) General and 

■I./; J qualified 

quaiinea. acceptance. 

(2.) A general acceptance assents without qualification 
to the order of the drawer. A qualified acceptance in 
express terms varies the effect of the bill as drawn (z). 

In particular an acceptance is qualified which is — ind. Act, s. 86. 

(a) conditional (y), that is to say, which makes pay- ^^ ^ *^° 
ment by the acceptor dependent on the fulfilment 
of a condition therein stated. 
(h) partial (oj), that is to say an acceptance to pay ind. Act. s. 86. 
part only of the amount for which the bill is Explanation (6) 

drawn. 
(e) local (w), that is to say, an acceptance to pay ind. Act, s. 86. 
only at a particular specified j)lace. ^^ anation (c) 

An acceptance to pay at a particular place is a general 
acceptance, unless it expressly states that the bill is to be 
paid there only and not elsewhere (v). 

(d) qualified as to time (t). ind. Act, s. 86. 

(e) the acceptance of some one or more of the ^^ nation (cq 
drawees but not of all. 

(z) Such have hitherto been the definitions of general and qualified, 
see Byles on Bills (13th edition), 195 and 196; Chalmers' Digest 
of the Law of Bills of Exchange (2nd edition), p. 37. Parol evidence 
cannot be admitted to vary the legal effect of a bill or note, Wood- 
bridge v. Spooner, 3 B. & Aid. 233 ; Abrey v. Criix, L. R. 5 0. P. 37 ; 
Stott V. Fairlamh, 52 L. J. Q. B. 420 ; 48 L. J. N. S. 584 ; on app. 
49 L. T. N. S. at p. 526 ; Martin v. Cole, 14 Otto Sup. Ct. M. S. 30. 
But as between immediate parties, a written agreement may vary or 
control its legal effect, Bowerhanh v. Monteiroj 4 Taunt. 844. But a 
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SS. 19, 20. 



General and 

qualified 

acceptance. 



subsequent written i^reement must have a consideration to support it ; 
McManus v. Bark, L. R. 5 Ex. 65 ; 39 L. J. Ex. 65. 

(y) Sproat v. Matthews^ 1 T. R. 182. For instances of conditional 
acceptances, see Smith v. Ahhottj 2 Stra. 1 152 ; Bambury y. Lissett, 2 
Stra. 1211 ; and other cases collected in Story on Bills, sect. 239. ** An 
acceptance is general when it imports an absolute acceptance precisely 
in conformity to the tenour of the bill itself. It is conditional or 
qualified when it contains any qualification, limitation, or condition 
different from what is expressed on the face of the bill, or from what 
the law implies upon a general acceptance." Story on Bills, sect. 239, 
where the cases are collected. A conditional acceptance becomes 
absolute when the condition has been performed, per Gibbs, C. J., in 
Mtln V. Brest, 4 Camp. 393 ; per Park, J., in Mendizaibdl v. MacJiado, 
6 C. & P. 218 ; Smith v. Vertue, 9 C. B. N. S. at pp. 225, 227 ; 30 L. 
J. 0. P. 56. 

(x) The same as hitherto, see Wegersloffe v. Keene, 1 Stra. 214. 

(w) See Bowe v. Young, 2 Bligh. H. L. 391 and the following 
note (v). 

{v) This is the same as the provisions of sect. 1 of the 1 & 2 G«o. 4, 
c. 78, which is, however, repealed by this Act. 

(t) An acceptance to pay at a time subsequent to that appointed by 
the drawer was held to be a partial or varying acceptance, Walker v, 
Atwood, 11 Mod. 190. 



Inchoate 
instruments. 



20. — (1.) Where a simple signature on a blank stamped 
paper is delivered by the signer in order that it may be 
Ind. Act. 8. 20. converted into a bill, it operates as a,primdfaeie authority 

to fill it up as a complete bill for any amount the stamp 
will cover, using the signature for that of the drawer (a), 
or the acceptor (6), or an indorser (c) ; and, in like 
manner, when a bill is wanting in any material particu- 
lar, the person in possession of it h£U3 a prima facie 
authority to fill up the omission in any way he thinks 
fit {d). 

(2) In order that any such instrument when completed 
may be enforceable against any person who became a 
party thereto prior to its completion, it must be filled up 
within a reasonable time (e) and strictly in accordance 
with the authority (/) given. Eeasonable time for this 
purpose is a question of fact {g). 

Provided that if any such instrument after completion 
is negotiated to a holder in due course it shall be valid and 
effectual for all purposes in his hands, and he may 
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enforce it as if it had been filled up within a reasonable s. ao. 
time and strictly in accordance with the authority . vT~ 
given (A). iDstruDitfiiu. 

(a) Where a person sent a bill to the defendant with a blank space 
for the drawer's name, and the defendant after accepting it returned 
the bill to the sender, who, before the bill became due, transferred 
it for value to the plaintiff, who inserted his own name as drawer, and 
sued the defendant, it was held that the plaintiff had authority to 
insert his own name as drawer and could recover, Harvey v. Caney 34 
L. T. N. S. 64. See also Scard v. Jackson, 34 L. T. N. S. 65. 
Again, where A., being member of a partnership consisting of several 
individuals, drew a bill in the partnership firm, and also indorsed it in 
the partnership firm, and gave it to a clerk to be filled up for the use 
of the partnership as the exigencies of business might require ; after 
A.'s death and after the surviving partners had assumed a new firm, 
the clerk filled up the bill, inserting a date prior to A.'s death, and put 
it in circulation. It was held that the surviving partners were liable. 
Usher v. Dauncey, 4 Camp* 97. See also Carter v. WhitCy 51 L. J. 
Ch. D. 465. 

(h) An acceptance in blank was considered sufficient to charge the 
acceptor where the bill was afterwards drawn in pursuance of his 
authority, Leslie v. Hastings, 1 Moo. & Rob. 119* See also MoUoy v. 
Ddves, 4 C. & P. 492 ; Schultz v. AsUey, 2 Bing. N. 0* 644 ; Ingham v. 
Primrose, 7 P. B. JN. S. 82. 

(c) Thus in Bussel v. Langstaffe, 2 Doug. 514, it was held that an 
indorsement on a blank note or cheque will afterwards bind the 
indorser for any sum and time of payment which the person to whom 
he entrusts the note chooses to insert in it. See also SnaOh v. 
Mingay, 1 M. & S. 87. 

(d) Thus a bill made payable to the order of may be filled 
up by any bearer who can show that he came regularly to the posses- 
sion of it, with his own name ; CrutcMey v. Mann, 5 Taunt. 529. 

(fl) So laid down in Mont-ague v. Perkins, 22 L. J. 0. P» 187, 
following MulhaXl v. Neville, 8 Ex. 391 ; Temple v. PvXlen, 22 L. J. 
Ex. 151; 8 Ex. 389. But the fact that the bill was not filled up 
within a reasonable time will not affect the rights of a bond fide holder, 
per Jervis, C. J., in Montagvs v. Perkins, supra. In a recent case it 
was held that thia drawer's name might be filled in in the blank space 
left for that purpose even after the acceptor's death ; Carter v. White, 
20 Ch. D. 225 ; 51 L. J. Ch. D. 465 ; 46 L. T. N. S. 236 ; 30 W, R. 
466, following In re Duffy, 5 L. R. Ir. 92. 

(/) In Armfield v. Armport, 27 L. J. Ex. 42, it was held that^the 
authority given by a blank acceptance to fill it up for the amount 
which the stamp will cover, is not lost merely because the drawer by 
mistake antedates the instrument a whole year, even although it is 

D . 



34 



BILLS OF EXCEANGE ACT. 



S.S. 20, 21. 

Inchoate 
iostrnments. 



Delivery. 



Ini. Act, B. 



made payable fiome time after date, and if the period has in fact 
elapsed from the timd of the completion of the instrument, an action 
may be maintained on it. And in a recent case it was held that a 
person to whom an acceptance, blank as to drawer*s name, is delivered 
for value, can complete the bill by filling in his own name as drawer 
even after the acceptor's death; Carter v. White, supra. See also 
note (e) hereto. But where a partner fraudulently accepts in his finu*s 
name a bill with the drawer's name blank and a holder for value, but 
not a lona fide holder for value, fills in his name as drawer, he cannot 
recover against the firm ; Hogarth v. LatJiam^ 3 Q. B. D. 643 ; 39 L. 
T. N. a 75 ; 47 L. J. Q. B. D. 339 ; see also Atvde v. Dixon, 6 Ex. 
869. But see, Chemung Canal Bank v. Bradner, 44 New York Rep. 
680, where, however, the. holder was a land fide holder, and was held 
entitled to recover. In a recent case it was held that a person who 
accepts a bill which has figures for the amount in the margin, but a 
blank in the body of it for such amount, holds out the person to whom 
it is entrusted as having authority to fill in the bill as he pleases within 
the limits of the stamp, and that no alteration of such marginal figures 
however fraudulent vitiates the bill as a bill for the full amount inserted 
in the body when in the hands of a hond fide holder for value without 
notice; Garrard v. LewU, 10 Q. B. D. 30; 47 L. T. N. S. 408; 
31 W. B. 475. The holder of a bill may convert a blank into a special 
indorsement, Clark v. Piggott, 1 Salk. 126; Hirschfidd v. Smith, L. R. 
1 C. P. at p. 853. 

(g) So laid down in Temple v. FuOen, 8 Ex. 389 ; 22 L. J. Ex. 151 
(per Pollock L. 0. B.) 

(h) So laid down by Stuart V.-O. in Hatch v. Searlea, 2 Sm. & G. 
162. It has been held that when a bill is accepted in blank for the 
purpose of being negotiated, and is afterwards filled in with the name 
and signature of a person as drawer and indorser, the acceptor cannot 
as i^ainst a hond fide indorsee for value adduce evidence to show that 
either the drawing or indorsement is a forgery, London and South 
Western Bank v. Wentworth, 5 Ex. D. 96 ; 49 L. J. Q. B. D. 657« 
See also Putnam, v. StUlivan. 4 Mass. 45 ; Nance v. Lary, 5 Alabama, 
370. 

21. — (1.) Every contract on a bill, whether it be the 
drawer's, the acceptor's (»), or an indorser's (y), is incom- 
plete and revocable, until delivery (x) of the instrument 
46. in order to give eflTect thereto (w). 

Provided that where an acceptance is written on a bill 
and the drawee gives notice to or according to the 
directions of the person entitled to the bill that he has 
accepted it, the acceptance then becomes complete and 
irrevocable (v). 
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(2.) As between immediate parties, and as' regards a s. 2i. 
remote party other than a holder in dne course (^) the neUvery. 
delivery — 

(a) in order to be effectual must be made either 

by or under the authority (s) of the party 
drawing, accepting^ or indorsing^ as the case 
may be ; 

(b) may be shewn to have been conditional (r) or 

for a special purpose only (q), and not for the 
purpose of transferring the property in the bilL 

But if the bill be in the hands of a holder in due ind.Act,8.ii8, 
course a valid delivery of the bill by all parties prior 
to him so as to make them liable to him is conclusively 
presumed. 

(3.) Where a bill is no longer in the possession of 
a party who has signed it as drawer, acceptor, or indorser 
a valid and unconditional delivery by him is presumed, 
until the contrary is proved. 

(z) Thus where a person having written his acceptance, changed his 
mind, and before the bill was delivered back to the holder, obliterated 
his acceptance, it was held that he was not bound as acceptor; his 
promise, however, is complete tmlesB revoked ; Cox v. Troy^ 5. B. & 
Aid. 474; 1 D. & B. 38, as expluned in WUde v. Sheridan, 21 L. J. 
Q. B. at p. 262. One purpose of the indorsement is to pass the 
property in the bill, and that purpose is not effected until actual or 
constructive delivery ; Wilde v. Sheridan^ supra ; Buddy v. Hami, 
5 Ex. 43 ; Boff v. MiUer^ 19 L. J. 0. P. 278 ; see also the judgments 
in Montague v. Perkina, 22 L. J. 0. P. 187 ; 1 Parsons on Bills, 48 ; 
and the cases cited in note (a) to sect. 2 of this Act, and note (z) to 
sect. 17 of this Act. 

(y) See the last preceding note (z) hereto. 

(x) Delivery is by sect. 2 defined to be ^' transfer of possession, 
actual or constructive, from one person to another." A transferor by 
delivery is not liable on the instrument ; see sub-sect. (2) of sect. 58 of 
this Act and the notes thereto. But he is for the consideration, unless 
the holder of the instrument has been guilty of laches ; Camidge v. 
Allenhy, 6 B. & C. 373 ; Bogera v. Langford, 1 a & M. 637 ; Smith v. 
Mercer, L. R. 3 Ex. 51. A^ to constructive transfer of possession, see 
the cases in notes (a\ (b), and (c) to sect 20 (1) of this Act. As to 
delivery of a bill of exchange or promissory note as an escrow, see 
Byles on Bills, 13th ed. 103. In VaUeU v. Parker, 6 Wend. 615, it 
was held that it is no defence as i^ainst one who took the note before 
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SS. %Xy 22> ^^ ^^ ^"® ^^^ ^^^i value, and in good faith that it was delivered as an 
, — " escrow, and was improperly put into circulation. 

I very. ^^j j^ jg submitted that, as any acceptance is revocable until delivery 

for value, where a person draws, accepts, or indorses a bill for the 
accommodation of another party thereto, he may, even after delivery 
to the person for whose accommodation it is, revoke the acceptance, 
provided lie do so. before the instrument gets into the hands of a lond 
fide holder for value. 

(v) See Grant v. Hunt, 1 C. B. 44 ; 14 L. J. 0. P. 106. 

{t) A holder in due course is by sect. 29 (1) defined to be a holder 
who has taken a bill, complete and regular, on the face of it under the 
following conditions : (a) that he has become the holder of it before it 
v'* ' was overdue, and without notice that it had been previously dis- 

honoured, if such was the fiEUst ; (5) that he took the bill in good faitl) 
and for value, and that at the time the bill was negotiaied to him he 
had no notice of any defect in the title of the person who negotiated it. 
See further that section and the notes thereto. 

(«) The title of an innocent holder for value cannot be affected by 
an unauthorized delivery. 

(r) The liability of an indorser to his immediate indorsee arises out 
of a contract between them, and this contract -in no instance consists 
exclusively of the indorsement, but of that and also of the delivery to 
the indorsee, and of the intention with which the delivery was made 
and accepted, of which parol evidence is admissible, Castrique v. 
Buttigieg, 10 Moore, P. C. C. 94 ; see also BeU v. Lord Ingestre, 12 
Q. B. 317 ; Benton v. Peters, L. E. 5 Q. B. 475. 

(q) As for example, as an escrow, as to which, see also note (x) 
supra. 

Capacity and Authority of Parties. 

Ca|«city of 22. — (1.) Capacity (a) to incur liability as a party to a 

parties. ^jQi j[g coextoDsiye with capacity to contract, (b) Pro- 

vided that nothing in this section shall enable a corpora- 
tion (o) to make itself liable as drawer, acceptor, or indorser 
of a bill, unless it is competent to it so to do under the 
law for the timp being in force relating to corporations. 

(2.) Where a bill is drawn or indorsed by an infant, 
minor, or corporation (d) having no capacity or power to 
incur liability on a bill, the drawing or indorsement 
entitles the bolder to receive payment of the bill» and to 
enforce it against any other party thereta 

(a) "To constitute a binding agreement, there must exist the assent 
of the parties that a certain act shall be done or omitted. For the 
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purpose of this assent, a person must be endowed with such a degree S. 22. 
of reason and judgment as will enable him to comprehend the subject ^. j^ ^^ 
of negotiation. The assent, therefore, necessary to give validity to a parties, 
contract necessarily presupposes a free, fair, and serious exercise of the 
reasoning faculty ; or in other words, the power, both physical and 
moral, of deliberating upon and weighing the consequences of the 
engagement about to be entered into. So that if either of the parties 
to an engagement be absolutely deprived of the use of his understanding, 
or if he be deemed by law not to have attained to it, there can in such a 
case be no aggregatio mentium, and consequently no agreement which 
shall bind him. The rule of law therefore which requires the assent 
of the parties to a contract, assumes that such assenting parties shall 
be competent to contract. Accordingly a capacity to contract is 
absolutely necessary. The incompetency to contract is in some cases 
general and absolute ; in other cases it is limited. In some cases the 
Contract is void as against both the parties; in others, only the 
incompetent or protected party can shelter himself from liability upon 
it." Chitly on Contracts (11th edition), 134 and 135. Thus a contract 
with an idiot is void. But a contract with an infant or with a 
person not compos mentis was until lately voidable, except fof neces- 
saries. It has been held that a person non compos mentis is, like an 
infant, liable on contracts for necessaries and for monies proper for his 
protection and support, Wenttoorth v. Tulh, 1 Y. & C. Chan. Cas'. 
171 ; Nelson v. Duncomhe, 9 Beav. 211. As to what are necessaries, 
see Chitty on Contracts, 11th ed. 139-155. But now by s. 1 of the 
Infants' Relief Act, 1874 (37 & 38 Vict. c. 62) aU contracts, whether 
by specialty or by simple contract, thereafter entered into by infants 
for the repayment of money lent or to be lent, or for goods supplied or 
•to be supplied (other than contracts for necessaries) and all accoi\nts 
stated- with infants, shall be absolutely void ; and by s. 2 no action can 
be brought on any ratification by a person after full age of any 
contract entered into during infancy. So also until recently contracts 
by married women, except for necessaries, were not binding on them. 
Bee as to such contracts Chitty on Contracts (11th Kdit.), pp. 155- 
181. But now by sec. 1 of 45 & 46 Vict. c. 75, a married woman is 
•capable of acquiring, holding, and disposing by will or otherwise of 
any real or personal property as her separate property, in the s^me 
manner as if she were hfeme sole^ without the intervention of any 
trustee. And by section '2, a married woman is capable of entering 
into and rendering herself liable in respect of and to the extent of her 
separate property on any contract, and of suing and being sued, either 
in contract or in tort or otherwise, in all respects as if she were a. feme 
sole, and her husband need not be joined with her as plaintiflf or 
defendant or be made a party to any action or other legal proceeding 
brought by or taken against her. 
By the present section capacity to incur liability as a party to a bill is 
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S. 22. coextensive with capacity to contract. An infant cannot accept a bill 

Q j7 £ of exchange even for .necessaries ; so held per Lord Mansfield, L. C. J., 
parties. i^ Williamson v. Watts^ 1 Gamp. 552. At the foot of that case is the 

following note : '* I do not find any case in which it has been expressly 
decided that an infant may not bind himself by a negotiable instni- 
ment for necessaries ; and in Williams v. Hairison, Carth. 160, the 
Court of King's Bench in the time of Lord Holt seem rather to have 
been of opinion that he might, although not liable upon a bill of 
exchange drawn in the course of trade. It is now settled, however, 
that an accoimt stated by an infant, even of monies due for necessaries, 
is invalid, Titieman v. Hurst, I T. R. 40; BarUett v. Emery, 1 T. R. 
42 ; and it seems inevitably to follow that he cannot be boimd by 
his signature to a negotiable bill or note, as that not ovXy prima fade 
admits the debt, but if valid, would render him liable to an action at 
the suit of the indorsee, in which the amount of the original debt 
could not be disputed. The old doctrine, that a single bill given by 
an infant for necessaries is binding, though of no immediate practical 
use, such an instrument beii^ now as rare as a staivie staple, seems to 
afford an argument from analogy to shew that a promissory note given 
by an infant for necessaries would be binding, if payable only to the 
person who supplied them. Co. Litt. 172, a." In Stevens y* Jackson, 
4 Camp. 164, it was held that a person is liable as acceptor of a bill of 
exchange which was drawn while he was an infant, but was 
accepted by him after he came of age. And in a recent case it was 
also held that an action is maintainable by an indorsee for value, 
against the acceptor of a bill of exchange, accepted by the latter 
after attaining twenty-one years of age, for a debt contracted 
during infancy, and after the passing of the Infants' Relief Act, 
1874 (37 & 38 Vict. c. 62), though not in respect of necessaries. 
The Belfast Banking Company v. Doherty, 4 L. R. Ir. 124. But 
that as between the immediate parties to the bill the acceptance 
Would be a promise or ratification within the meaning of that Act, 
upon which an action at the suit of the drawer would not lie. But it 
has also been held that a person is not liable on a promissory note, 
bearing interest made during infancy, though the money obtained 
thereon was applied for necessaries, Batejnan v. Kin^^ton^ 6 L. R. Ir. 
328. 

Again, a bill or note given by a person in favour of another exercising 
undue influence over the former will not be 'enforced. Where a father, 
whose son had forged his indorsement to a promissory note, was 
appealed to to take upon himself a civil liability, with the knowledge 
that unless he did so his son would be prosecuted and probably 
convicted, even though that is not pnt forward as the motive for the 
agreement, the father is not a free agent, and the agreement he makes 
under such circumstances is not enforceable; Williams v. Bayley, 
L. R. 1 H. L. 200. But where the holder of a bill says to a father, 
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'' If you do not take upon yourself your sons debt, we must sue him SS. 22, 23. 
for the amount," that is not undue pressure; WiRiarM v. Bayley, p "T^ ^ 
supra^ at p. 209. A threat to prosecute the debtor is not of itself parties, 
illegal, and will not vitiate a subsequent agreement by the debtor 
himself to give security for the debt which he justly owes ; Flower y. 
Sadler^ 10 Q. B. D. at pp. 575, 576. But an agreement given by a 
third party on such a threat is not iBnforceable, being made without 
consideration ; Williams v. Bayley, mpra ; Flower v. Badler^ aupray 
at pp. 575, 576. A bill or note given by a party in a complete state 
of drunkenness, imless it is given for actual necessaries, cannot be 
enforced against him ; but it seems that he might ratify the trans- 
action, when sober ; Oore v. Oihson^ 13 M. & W. 623 ; Matthews v. 
Baxter, L. E. 8 Ex. 132. But if the drunkenness was imknown to the 
other contracting party, and no advantage was taken of the person 
drunk, the contract might, perhaps, be enforceable ; Molton v. Camr 
rouxy 4 Ex« 17. A bill or note drawn, accepted, or made, or indorsed 
by a lunatic, and who is known to be such at the time by the person 
in whose favour it is accepted, made, or indorsed, is utterly void ; but 
where the lunacy was unknown to the other party, and no advantage 
was taken, especially if the parties cannot be placed in the same 
position, the bill may, perhaps, be enforced; MolUm v. Camrauas, 

4 Ex. 17; Sentence v. Poole, 3 C. & P. 1. Also by an alien enemy ; 
Potts V. BeU, 8 T. R. 548 ; Oriswdd v. Waddington, 16 Johns. B. 
438 ; Story on Bills, s. 99 ; WiUison v. Pattersony 7 Taunt. 439 ; 
1 Moore, 133. 

(5) Whatever of course a man may do by himself he may do by an 
agent, and the act of such agent is binding on him, the maxim of law 
being quidquid fadt per alium fadt per se. But an agent, unless 
expressly authorised In that behalf, cannot delegate his agency, the 
maxim being '' vioarius non vioarium Juibet, or delegatus non delegare 
potest^' The ordinary personal disabilities, some of which are 
mentioned above, do not prevent such a person from acting as agent ; 
1 Parsons on Bills, 90. 

(c) As a rule a corporation cannot contract except under seaL But 
this general rule admits of an exception in cases where the making 
of a certain description of contracts is necessary and incidental to the 
purposes for which the corporation was created — per Wigbtman, J., in 
Clark V. Cuchfield Union, 1 Bail Court Cases, 85 and 86. Thus in 
Henderson v. The Australian Royal Mail Steam Navigation Company, 

5 E. & B. 409, it was held that a corporation, being a trading one and 
incorporated for a special purpose, was bound by a contract made in 
furtherance of the purpose of their incorporation, though not under 
seal. So also if a person be employed by a corporation, but not by a 
document under seal, and such person does the work for which he is 
employed, and such work is necessary and incidental to the purposes 
for which thfi corporation was created, he can recover from them the 
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SS. 22, 23. amount due for £uch work, Haigh v. The Ovardians of North Bierley 
CaDa"it f Union, B. B. & E. 873, It would seem to follow as tlie result of the 
parties. .authorities that where a oorporatioQ is established for trading pur- 

poses, the very object of which requires that it should have the power 
of issuing bills of exchange and promissory notes, e.g. in banking and 
trading corporations, or where expressly authorized by its charter, such 
a corporation has that power ; per Lord Denman, G« J., in Church v. 
Jmperidl Chu Light Company, 6 A. & B* at p. 861 ; see also Broughton 
V. Mcmchester Water Works Company, 3 B. & Aid. 1; Wdh v. 
Kingstan^upan-Eidl, L. B. 10 a P. 402 ; 44 L. J. G. P. 257. There- 
fore a corporation cannot draw, accept or indorse a bill of exchange or 
be a party to a promissory note imless expressly or impliedly authorised 
to do so. But it is not competent to a company incorporated in the 
Usual way for the formation and working of a railway to draw, accept, 
or indorse bills of exchange, Bateman v. Mid- Waiea Railway Company, 
L, B. 1 C. P. 499. In another case a company was formed under the 
()ompanies Act, 1862, for the purpose of purchasing a concession from 
a foreign Qovemment for the construction of a railway, and forming 
a socUti anonyme to make the railway. Qhe memorandum stated 
that in order to attain their main object the Company might do in 
Bngland or Peru, or elsewhere, whatever they thought incidental or 
conducive thereto. The articles' gave the directors power to do all 
things and make all contracts which. In their judgment, were necessary 
and proper for the purpose of carrying into effect the object mentioned 
in the memorandum. It was held (by the Court of Appeal) thai 
although the Companies Act, 1862, does not confer on all companies 
registered under it a power of issuing negotiable instruments, such a 
|X)wer exists only where, upon a fair construction of the memorandum 
and articles of association, it appears that it was intended to be 
conferred ; and that such a power existed in that case, for that although 
it could not be inferred from the nature of the business of the company, 
it was conferred by the above general words in the memorandum and 
articles. The Peruvian Railways Company v. Thames <fe Mersey 
Marine Insurance Company, L. R 2 Ch. Ap. 618. 

(d) So held in Smith v. Johnson, 3 H. & N. 222 ; 27 L. J, Ex, 
36a 

Signature ^3. — No pcrsoii is liable as drawer (a), indorser (6), or 

?fabSit*^ ^ acceptor (c) of a bill who has not signed {d) i% as such : 

Provided that, 
ind. Act, 8. 28. (!•) Where a person signs a bill in a tmde or assumed 

name, he is liable thereon as if he had signed it 
in bis own name (e) ; 
(2.) The signature of the name of a firm is equiva- 
lent to the signature by the person go signing of 



BILLS OF EXCHANGE ACT. 41 

the names of all persons liable as partners in that $• 23. 

firm (/)• Signature 

eueDtial to 
. (a) See note (v) to 8ect« 3 of this Act. liabilitj. 

(h) 3ee sect, 31, sub-sect. 3, and sect. 32, sub-sects. 1 and 2, of this 

Act, and the notes thereto, 

(c) See sect. 17, sub-sect, 2 (a)joi this Act, and the notes thereto. 

(d) It has been long established that no one is liable on a bill 
unless he is a party to it, Vincent v. Ebrlock, 1 Camp, 442. Is it not 
an universal rule that a man who puts his name to a bill of exchange 
thereby makes himself personally liable ? per Lord EUenborough, in 
LeadbiUer v. Farrow, 5 M. & S. 349 ; see also Bult v. MorreU, 12 
A. & £. 745, Where two persons accepted a bill of exchange as 
managers of an association, it was held that they were personally 
liable, Jones v. Jackson, 22 L. T. N. S. 828, following Allen y. 
Miller^ 22 L. T. N. S. 825 ; and in which Jenkins v. Morris, 16 M. & 
W. 877 ; NichoOs v. Diafncmd, 9 Ex. 154 ; 23 L. J. Ex. 1, were re- 
ferred to and approved of; see also Price v. Taylor, 2 L. T. N. S. 221 ; 
5 H. & N. 540; 29 L. J. Ex. 331; so where the defe^dants as 
" Directors " jointly and severally promised to pay, it was held that the 
words jointly and severally were equivalent to jointly and personally, 
Hecdey v. Story, 3 E^ 3 ; 18 L. J. Ex. 8 ; see also Button v. Marsh, 
L. R. 6 Q. B. 361 ; 40 L. J. Q. B. 175 ; 24 L. T. N. S. 470; 19 W. R. 
754. But under the Companies Act 1862 a bill of exchange shall be 
deemed to be accepted on behalf of any company under the Act if it is 
accepted by or on behalf or on account of the company by any person 
acting under its authority ; see also Ohell v. Charles, 34 L. T. N. S, 
822 ; HmM v. Connaih, 34 L. T. N. S. 885 ; Fwhes v. Ma/rshaU, H 
Ex. 166. But a bill, headed " office of B. Co," and concluding, " charge 
same to account of B. Co. ; W. B., president, J, W., Secretary," is the 
bill of the Company, and not of the individuals signing, Hitchcock v. 
:Bv4^nan, 15 Otto, Sup, Ct. U, S. 416. 

(e) See Souih Carolina Bank v. Case, 8 B. & C. 427 ; 2 Man. & 
Ry. 459 ; WUde v. Keep, 6 C, & P. 235 ; Kirk v. Blurton, 9 M. & 
W, 284; Stephens v, Reyndds, 5 H. & N. 513; Edmunds v. BusheU^ 
L. R. 1 Q. B. 97. 

(/) Thus in Wdls v. Mastermanf 2 Esp. 731, it was held that a 
bill drawn on a partnership and accepted by one of the partners, shall, 
even if for a separate debt of one of them, bind the partnership, if in 
the hands of a bond fide indorsee, withoiit notice ; see also Stephens v. 
Beynolds, 5 H. & N. 613. In a recent case it was held that where 
a signature to a bill is common to an individual and a firm of which 
the individual is a member, and when the individual carries on no 
business separate from the firm, there is a presumption that the bill 
is given for and is binding on the firm, ITie Yorkshire Banking 
Company v. Beatson and another, 5 C, P. D. 109 ; 49 L. J. Q. B. D. 380, 
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s. 24. 24. — Subject to the provision of this Act^ where a 

ForgeTor Signature on a bill is forged (a) or placed thereon without 
uDaurhorised the authority (6) of the person whose signature it pur- 
ports to be, the forged or unauthorised signature is 
wholly inoperative, and no right to retain (o) the bill or 
to give a discharge therefor, or to enforce payment (d) 
thereof against any party thereto, can be acquired through 
or under that signature, unless the party against whom it 
is sought to retain or enforce payment of the bill is 
ind. Act, 8. 41. precluded from setting up the forgery or want of authority^ 
Provided that nothing in this section shall affect the 
ratification of an unauthorised {e) signature not amount- 
ing to a forgery (/). 

(a) Forgery has been defined to be the fraudulent making or 
alteration of a writing to the prejudice of another man's right, 4 Bl. 
Com. 247; it is forgery to make a deed fraudulently with a false 
date, when the date is a material part of the deed, Beg, v. Bitson^ 
L. R. 1 G. G. B. 200. The general rule is that no title can be obtained 
through a forgery, per Tindal, C.J., in Johnson v. Windle, 3 Bing. N, 0. 
229 ; 3 Scott, 608. There may, however, be negligence in the party 
whose signature on the bill is forged, which may make the case 
different ; see note to sect. 74, title Forged and altered Cheques. In a 
recent case, where the defendant accepted a bill of exchange in blank, 
and the drawing and drawer's indorsements were afterwards forged 
by the person to whom the defendant gave the bill, and the 
plaintiffs took the bill without notice, it was held that the forgery of 
the drawing and indorsement did not prevent the defendant from being 
liable to the plaintiffs. The London and South Western Bcmk v. 
Wmtvxyrth, 5 Ex. D. 96 ; 49 L. J. Q. B. D. 657 ; 42 L. T. N. S. 188 ; 
28 W. R. 516. A forgery is incapable of ratification ; see the proviso 
at the end of this section. A person who knows that a bank is 
relying upo6 his forged signature to a bill cannot lie by and not 
divulge the fact until he sees that the position of the bank is altered 
for the worse, McKenzie v. British Linen Company, 6 Ap. Gas. 82 ; 
44 L. T. N. S. 431 ; 29 W. R. 477. 

(h) Where a bill was presented for acceptance at the ofBce of the 
drawee when he was absent, and A., who lived in the same house with 
the drawee, being assured by one of the payees that the bill was 
perfectly regular, and was induced to write on the bill an acceptance as 
by the procuration of the drawee, believing that the acceptance would 
be sanctioned and the bill paid by the latter, but the bill was dis- 
honoured when due, the indorsee brought an action against the 
drawee, but was non-suited, Folhill v. Walter^ 3 B. & Ad. J 14. An 
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agent '* per procuration *' is a specially appointed agent, but his S. 24. 

authority is limited; as to such an agency see sect. 25, and the notes -TIJ" 

thereto. A power to receive all salary, and to recover, compound, uQauthorised 

and give discharges for the same ; or a power to transact all business sigiuture. 

does not authoiise the agent to negotiate bills, Hogg v. Snaith^ 

1 Taunt. 347 ; nor a power to demand or sue, Murray v. East India 

Company, 5 B. & Aid. 1:04 ; nor a power given by an executrix to 

act for her as such, Gardner v. BaUlie, 6 T, B. 591 ; see also EsdaUe 

V. Lanautzej 1 Y. & G. 394 ; and so it is provided by the Indian Act, Ind. Act, s. 27. 

8. 27. The manager of a farm who conducts all its business has no 

implied authority to issue bills in the name of his principal, Davidson 

V. Stanley, 2 M. & G. 721 ; see also Hogarth v. Wherley, L. R. 10 0. P. 

630 ; 44 L. J. a P. 330 ; 32 L. T, N. S. 800. Where a principal 

is sued on the agent's bills, the agent having previously issued bills, it 

must be proved that the pr.ncipal knew or might have known of it, 

Davidson v. Stanley, 2 M. & G. 721 ; see also Llewelyn v. Wiw^eivorth, 

13 M. & W. 598 ; but an authority to draw does not give an authority 

to indorse, per Tindal, C. J., in Frescott v. Flinn, 9 Bing. 19. And so 

it is provided by the Indian Act, s. 27. An authority given to A. tq 

draw bills in the name of B. may be exercised by the clerks of A., as 

it is given to be made use of in the common course of business; 

Ex parte Sutton^ 2 Cox, £q. Gas. 84. So where payment was made 

to an agent by cheque, the authority to receive payment is not of 

itself sufficient to authorise the agent to indorse his principal's name 

on the cheque, Brtish v. Barrett, 82 N. Y. Rep. 400. One partner is 

generally the agent of his partner or partners in all partnership matters. 

If, therefore, a partnership be in trade, one partner can bind the firm by 

drawing, accepting or indorsing a bill or note, provided he does so in 

the name of the firm, Norton v. Seymour, 3 0, B. 792 ; Stephens v. 

Reynolds, 5 H. & N. 513, and for partnership purposes, Browne v. 

Kidger, 3 H. & N. at pp. 858, 859 ; Dickenson v. Valpy, 10 B. & 0. 

at p. 140. In a recent case it has been held that a partner has no 

implied authority to bind his firm by issuing acceptances in blank^ 

Hogarth v. Latham, 3 Q, B. D. 643 ; 47 L. J. Q, B. D. 339. An 

association, consisting of several firms, bat that has no name, is not 

liable on bills drawn and accepted by the different firms, though for 

the purposes of this association, In re Adansonia Fibre Company, 

L. R. 9 Ch. 635 ; 43 L. J. Ch. 732 ; 31 L. T. N. S. 9 ; 22 W. R. 889 ; 

under an authority to indorse, a partner cannot indorse for his private 

purposes ; Garland v. Jacomb, L. R. 8 Ex. 216; 28 L. T. N. S. 877 ; 

21 W. R. 868. Attorneys cannot bind their firms by bills, Hedley 

V. Bainbridge, 3 Q. B. 316. See also sect. 91. 

(c) Thus where a bill is negotiated by means of a forgery of the 
name of the payee as indorser, it was held that a Court of Equity will 
restrain even a bond fide holder of the bill from suing the acceptor, 
and will direct the forged instrument to be delivered up to be caocelled. 
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SS. 84, 25. 

Forged or 

unauthorised 

signature. 



EadaUe v. Lcmawse^ 1 T. & G. 394; in this case it was also held 
that when the original indorsement of the payee's name on a bill is 
a forgery, a real indorsement by the payee, after the bill has arrived at 
maturity, will not give the holder any title. See also note (a) to this 
section. 

(d) So held in Johmon v. WindU^ 3 Bing. N. G. at p. 229 ; see 
also the cases cited in note (a) to this section. 

(e) An agent's acts where he has acted without or has exceeded his 
authority, are capable of ratification. Thus in Ancona v. Marks, 
7 U. & N. 686, 31 U J. Ex. 163 ; it was held that an action may 
V)e maintained by a person as the holder of a negotiable instru- 
ment, notwithstanding he has no real interest in it, and never 
was the actual holder. If it has been indorsed and delivered to some 
person professing to act as his agent, nlthough without his knowledge, 
and he subsequently adopts the acts of the assumed agent, that is 
sufficient title, although such adoption is after action brought in his 
name without his knowledge. 8o the acts of one partner can be 
afterwards recognised or adopted by his co-partners, Duncan v. 
Lowndes, 3 Gamp. 478. 

(/) A forgery cannot be ratified. Brook v. Hook, L. R. 6 Ex. 89 ; 
40 L. J. Ex. 50, inasmuch as the act done is illegal and void ; but if 
the act had been only voidable, it might have been ratified. 



Procuration 
signatures. 



25. A signature by proonration operates as notice that 
the agent has but a limited authority to sign {a\ and 
tlie principal is only bound by such signature if the 
Mgent in so signing was acting within the actual limits of 
his authority Qi). 

(a) Before this Act, it was held that where a bill upon the face of it 
purports to be accepted "per procuration," that circumstance is a 
notice to whoever takes the bill that the acceptor has but a limited 
authority; and the holder cannot maintain an action against the 
principal if the authority has been exceeded, Stagg v. EUioU^ 
12 C B. N. S. 373 ; see also the remarks in it of Willes, J., about 
Smith V. McOuire, 3 H. & N. 564, where it was held that if a person 
permits another to act as his general agent, he is bound by a contract 
made by the agent, although the latter declares himself as acting ** by 
procuration" and has received special instructions which he exceeds. 
The decision in Stagg v. Elliott followed that in Alexa^ider v. McKenzie, 

6 C. B. 766; 18 L. J. C. P. 94; see also Attwood v. Munnings, 

7 B. & C. 278 ; Smith v. Johnson, 3 H. & N. 223, in the course of the 
arguments in which Mr. Baron Bramwell put the following question : 
If a partner signs the name of the firm the partnership is bound, but 
if he signs " per proc," does he not give notice that he is acting, not 
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under his genenl, bat hj yirtne of aome fecial Authority? The SSLS^K. 
snswer giTea wis this: ''The doctrine Isid down in Alexamder ▼. pu^,JIZn_ 
Maekenzie (wpra) sad Feam t. FSiea (7 If . ft G. 513X might xf^j Sigutm. 
to the esses of psrtners if it were shewn that a party who took the hill 
had notice of an agreement Let w een the partnen in oontzaventloii of 
which the IhU had been indoned." 
(b) See the last preceding note (a) hereta 

26. — (1). Where a penon sigiiB a bill as drawer, ^^"^ ngp^ 
indoner, or aooeptor, and adds words to his signatare, KpnKntatiTe 
indicatiiig that he signs tot or on behalf of a prindpa], ^P*^^* 
or in a representative dianicter, he is not personally 
liable thereon (a) ; bat the mere addition to his signature |^^ ^^ ^ 2a. 
of Hords describing him as an agent^ or as fflling a 
representatiye chaiacter, dues not exempt him from 
personal liability (&)• 

(2). In determining whether a signature on a bill is 
that of the principal or that of the agent by whose hand 
it is written, the construction most &yourable to the 
yalidity of the instrument shall be adopted (0). 

(a) This section seems to he suggested hy the d-'cision in Alexander 
V. Sizer^ L. B. 4 Ex. 102, where a person who signed a note as 
secretary of a railway com^iany was held not to he personally liaUe. 
** The tme role," said Byles J. hi Kdner v. Baxter, L. R 2 0. P. 185, 
^ is that stated hy Mr. Thesiger, viz., that persons who oontract as 
agents sre generally personally responsihle where there is no other 
person who is respomdhle as principaL" 

(b) Thns where a hill of exchange was accepted hy the defendaots 
as joint managers of the Boyill Mutual Marine Association, they were 
held personally liahle, and the introduction of the words ** as managers " 
was considered immaterial, Janei v. JackBon, 22 L. T. N. S. 828, 
following AHen v. Miller^ 22 L. T. N. S. 825, and approving of 
Jenkins v. iform, 16 M. A; W. 877, and NichoOt v. Diamond, 9 Ex. 
154; 23 L. J. Ex. 1. As Mr. Justice Willes in Kdner v. Boater^ 
supra, said: Putting in the words ''on hehalf of, &c.," would operate 
no more than if a person should contract for a quantity of com ** on 
hehalf of my horses." See also Hitchcock v. Buchanan, 15 Otto, 
Sup. Gt. TJ. S. 416. 80 also where a person signed a note as 
** trustee'' of a building society, he was considered personally liahk. 
Price V. Taylor, 2 L. T. N. 8. 221; 6 H. & N. 640; 29 L. J. Ex. 
331 ; see also note (d) to the 23rd section of this Act. 

(c) Where an agent to a country hank, to whom plaintiff sent a 
sum of money, in order to procure a bill upon London, drew in his 
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SS. 26, 27, own name for the amount upon the firm in London, the two firms 

— - . heing the same, it was held that the agent was liable as drawer, 

a8*a^ent*or'iif although the plaintiff knew that he was agent, and supposed that the 

representative bill was drawn by him as such, and on account of the country bank 

capacity. ^ which the agent paid over the money, Leadbitter v. Farrow, 

5 M. & S. 345. Executors carried on their testator's trade in that 
character, and in the ordinary course of the business accepted a bill 
describing themselves in it simply as executors of their testator ; it 
was held that neither the above circumstances, nor the form of the 
acceptance, relieved the estate of one of the executors, who died in the 
lifetime of the other, from the ordinary equitable liability on the bill, 
Liverpool Bank v. Walker, 4 De G. & J. 24; see also CourUnUd 
V. Saunders, 16 L. T. N- S. 562. 



Value and 
holder for 
value. 



The Considerations fob a Bill. 

27. — (1). Valuable consideration for a bill (z) may be 
constituted by — 

(a). Any consideration sufficient to support a simple 
contract (y) ; 

(b). An antecedent debt (x) or liability. Such a debt 
or liability is deemed valuable consideration, whether the 
bill is payable on demand or at a Aiture time. 

(2). Where value bas at any time been given for a bill 
the holder is deemed to be holder for value as regards the 
acceptor and all parties to the bill who became parties 
prior to such time (w). 

(3). Where the holder of a bill has a lien on it, arising 
either from contract or by implication of law, he is 
deemed to be a holder for value to the extent of the sumv 
for which he has a lien (u). 

(z) The consideration for bills of exchange and promissory notes, 
unlike the case of other contracts, is presumed till the contrary appears. 
See further sect. 30 of this Act, and sub-sections 1 and 2 thereof and 
the notes thereto ; also sect. 29, sub-sect. 2, and the notes thereto. 

(y) The consideration of a simple contract is thus defined in a work 
of high authority : " By the Common Law if anything is performed 
which the party is under no legal obligation to perform, or if anjrthing 
is given or done at the request of the promisor, as the consideration or 
inducement for the promise whereby the promisor or party making the 
promise has obtained or secured for himself some benefit or advantage, 
or whereby the promisee or party to whom the promise has been made 
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Ims sustained some trouble or loss, or suffered some injury or incon- S. 27. 
venience, there is sufficient consideration to render the promise •""" , 
obligatory in law, and capable of sustaining an action." Addison on y^^i^^j, fo. 
Contracts (7th Edition by Mr. Justice Cave), 7. Any loss or detriment, value, 
therefore, to the person to whom the promise is made, or gain to the 
person making the promise, is a good consideration. But not natural 
affection, Hdliday v. Atkinson^ 5 B. & C. 501 ; Story on Bills, sect. 
181. Cross-acceptances have been considered good consideration for 
one another, Burdon v. Benton, 9 Q. B. 843 ; King v. Phillips, 12 
M. & W. 705 ; Kent v. Lowen, 1 Camp. 179 n. As to what is a 
sufficient consideration for a bill there has been a recent decision. 
|n that case an agreement was, upon the dissolution of a partner- 
ship, entered into, which after reciting that one of the partners had 
brought £2000 into the business, provided that the other partner 
should pay him that simi within three years, with interest at £5 
per cent., in full satisfaction of all his share in the stock, credits, 
and effects of the partnership, and should indemnity him against 
the debts of the partnership ; subsequently a promissory note payable 
on demand for the same £2000 was given to the retiring partner, 
it was held by the Court of Appeal, overruling the decision of Denman 
J. (reported in 52 L. J. Q. B. 420) that there was a good consideration 
for the note, Stott v. Fairlamh, 49 L. T. N. S. 525, following Currie v. 
Misa, L. R. to Ex. 153. 

(x) Prior to this Act an antecedent or existing debt was always 
ccmsidered a good consideration for a bill or note, provided it were 
made payable at a future time, on the ground that a negotiable security 
given for such a purpose is a conditional payment of the debt, the con- 
dition being that the debt revives if the security is not realized, Currie 
V. Misa, L. R. 10 Ex. at p. 163 ; Belshaw v. Bush, 11 C. B. 191 ; Wat- 
son V. Bussdl, 3 B. <& S. 34 ; 31 L. J. Q. B. 304 ; Foirrier v. Morris, 
2 E. & B. 89 ; In re Carew, 31 Beav. 39, where a customer of certain 
bankers got them to discount bills at a time when his accoimt was 
overdrawn, and the amount was simply carried to the credit of his 
account, it was held that the bankers became holders for value, though 
no money was paid. But imtil the decision given in Currie v, Misa, 
L* K. 10 Ex. 153, it was doubtful whether a pre-existing debt was 
a good consideration for a bill or note payable on demand. How- 
ever, all doubt on this head has been removed by the latter part of 
this sub-section, which makes an antecedent debt a good consideration 
for all bills and notes whether payable on demand or at a future 
time. Where there exists a debt or liability in prsesenti, payable in 
futuro, and a state of things exists which entitles the debtor to pay, 
the giving of a note payable on demand is a conditional payment, and 
there is consideration for it, Stott v. Fairlamh, 49 L. T. N. S. 525. 

(«/;) See Scott v. lAfford, 1 Camp. 246 ; Ba/rher v. Bichards, 6 Ex. 
63. If value has been given by an indorsee he can convey title to the 
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SS. 27» 28,. 29« instrument by delivery, and erase Ills indorsement, Fairdaugh v. 

ValuTIiid ^««^» 9 Ex. 690 ; Story on Bills, sect. 188. 

hold^^r for («) I^ ^^ V- i'a^*^', 14 L. T. N. 8. 107, it was held that bills 

value. of exchange are not proper subjects of mortgage, and axe primd facie 

presumed to be given in part payment as they become due ; see Be Boys, 
L. B. 10 Eq. 467, where it was held that a promissory note given by 
principal and surety for a definite sum and payable on a fixed day is 
presumed to be given in consideration of an advance at the date of the 
note ; see also Attenborough v. Clarke^ 27 L. J. Ex. 138. 

Accommoda- 28.^(1). An accommodation party to a bill is a person 
pwty.*^^°' who has signed a bill as drawer, acceptor, or indorser, 
ind. Act, 8. 43. without receiving valne therefor, and for the purpose of 

lending his name to some other person (a). 
Ind. Act, s. 52. (2). Au accommodatiou party is liable on the bill to a 

holder for value ; and it is immaterial whether, when 

such holder took the bill, he knew such party to be an 

accommodation party or not (i). 

(a) This has always been known as the definition of an acconmiodation 
party to a bilL See Chalmers* Digest of Bills, 2nd edition, 84 ; Byles 
on Bills (13th Edition), 131. For examples of what are or are not 
accommodation bills, see Scott v. Lifford^ 1 Camp. 246 ; CoUott v. 
Haighy 3 Camp. 281 ; Sleigh v. Sleigh, 5 Ex. 514 ; WUks v. Hornby, 
10 W. R. 742 ; Ex parte Stvan, L. R. 6 Eq. 344 ; Ex parte Cama, In 
re London, Bombay, a/nd Mediterranean Bank, L. R. 9 Ch. 686 ; 
43 L. J. Chan. 683 ; 31 L. T. N. S, 234 ; 22 W. R. 809. The fact 
that the name of an acceptor is written across the stamp before the bill 
is drawn, does not of itself raise the inference that the bill was accepted 
for the accommodation of the drawer, Harris v. Sterling, 9 Ir. R. C« L. 
198. A cross acceptance is a good consideration. Story on Bills, sect. 
183 ; Burdon v. Benton, 9 Q. B. 843 ; 16 L. J. Q. B. 353 ; see also 
King v. Phillips, 12 M. & W. 705. 

(h) So held before this Act, see Smith v. Knox, 3 Esp. 47 ; Scott v, 
Lifford supra; Charles v. Marsden, 1 Taunt. 224; but in Parr v. 
Jewell, 16 C. B. 684, it was held that it is a good defence by an 
indorsee against the acceptor of a bill of exchange that it was accepted 
for the accommodation of the drawer, without consideration, and 
that it was indorsed by the drawer after it had been paid by him 
at its maturity ; Story on Bills, sect. 188. 

Holder in due 29. — (1). A holder in due course is a holder who has 
course. taken a bill, complete {z)y and regular on the face of it, 

under the following conditions; namely: 
Ind. Act. B. 9. {?)• That, lie became the holder of it before it 
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was overdue (y)^ and without notice that it had s. 29. 
been previously dishononoured, if such was the Hoid«7in due 
fact : <»«"«• 

(I). That he took the bill in good faith and for ind. Act, a. 9. 
value (x), and that at the time the bill was nego- 
tiated to him, he had no notice of any defect (te;) 
in the title of the person who negotiated it. 
(2). In particular the title of a person who negotiates ind. Act, 1. 58. 
a bill is defective within the meaning of this Act, when 
he obtained the bill or the acceptdnce thereof by 
fraud (v)y duress (t), or force and fear («), or other unlaw- 
ful means (r), or for an illegal consideration (q), or when 
he negotiates it in breach of faith (p), or under such cir- 
cumstances as amount to a fraud (0). 

(3), A holder (whether for value or not) who derives l^d. Act, a. 53. 
his title to a bill through a holder in due course, and who 
is not himself a party to any fraud or illegality affecting 
ity has all the rights of that holder in due coarse as 
regards the acceptor and all parties to the bill prior to 
that holder (n). 

(«) Complete, i.e. complete by delivery. Where the holder is not the 
payee of the bill, it must be indorsed as well as delivered to him, imless 
it be payable to bearer, in which case mere delivery is sufficient. In 
Whistler v. F<yr8ter, 14 C. B. N. S. 248, it was held that one who 
receives a bill of exchange unindorsed (though for value) acquires no 
better title under it than the person from whom he receives it himself 
has. 

(y) " The general rule of law,** said Mr. Justice Willes in Whistler 
▼. Farster, mpra^ p. 257, "is undoubted, that no one can transfer 
a better title than he himself possesses ; nerno dot quod non hdbet. 
To this there are some exceptions; one of which arises out of the 
rules of the law-merchant as to negotiable instruments. These 
being part of the currency, are subject to the same rules as money ; 
and if such an instrument be transferred in good faith, for value before 
it is overdue, it becomes available in the hands of the holder, notwith- 
standing fraud which would have rendered it unavailable in the hands 
of a previous holder." 

(x) Thus it has been lung established that one who takes a negotiable 
security bond fide^ that is giving value for it, aud having no notice at 
the time that the party from whom be takes it has no title, is entitled 
to recover upon it, even although he may at the time have had the 

E 
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S. 29. meaqs of knowledge of that fact, of which meaos he neglected to avail 

himself, Baphael v. The Bank of England, 17 C. B. 161 ; see also 
Whistler v, Forster, 14 C B. N, S. at 248. So in Currie v. Misa, L. 
R. 10 Ex. 153, it was held that the title of a creditor to a negotiable 
security given to him on account of a pre-existing debt, and received 
by him bond fide and without notice of any infirmity of title on the 
part of the debtor, is indefeasible. In Ex parte Bichdale, In re 
Palmer, 19 Ch. D. 409 ; 51 L. J. Ch. D. 462 ; 46 L. T. N. S. 116 ; it 
was held that when a customer pays a cheque to his bankers with the 
intention that it shall be at once placed to his credit, and the bankers 
carry the amount to his credit accordingly, they become immediately 
holders of the cheque for value, even though the customer's account is 
not overdrawn. 

(w) " Notice of any defect," i.e. hond fide, which was construed as 
" without knowledge," per Willes, J., in Baphael v. 77te Bank of 
England, 17 0. B. 174 ; again in Oakeley v. Ooddeen, 2 F. & F. 656, 
it was held that if a party suspects a fraud, and does not ask as to it, 
lest he should know it, he has sufficient notice. But one who takes a 
negotiable security hond fide, that is giving value for it, and having no 
notice at the time that the party from whom he takes it has no title, 
is entitled to recover upon it, even although he may at the time have 
had the means of knowledge of that fact, of which means he neglected 
to avail himself, and such negligence will not of itself amount to 
notice, though it may be evidence of it, Baphael v. The Bank of 
England, 17 0. B. 161 ; again, it has been decided that the question 
whether'or not an indorsee was guilty of gross negligence is improper, 
and that gross negligence may be evidence of mala fides, but is not 
equivalent to it, Ooodnuin v. Harvey, 4 A. & E. 870 ; see also Swan v. 
The North British Company, 2 H. & C. 184, where Mr. Justice 
Byles said, ** The object of the law merchant as to bills and notes made 
or become payable to bearer, is to secure their circulation as money ; 
therefore honest acquisition conveys title. To this despotic but 
necessary prmciple the ordinary rules of the common law are made to 
bend. The misapplication of a genuine signature written across a slip 
of stamped paper (which transaction being a forgery would in ordinary 
cases convey no title) may give a good title to any sum fraudulently 
inscribed within the limits of the stamp, and in America, where there 
are no stamp laws, to any sum whatsoever. Negligence in the maker 
of an instrument payable to bearer makes no difference in his liability 
to an honest holder fur value ; the instrument may be lost by the 
maker or stolen from him, still he must pay. The negligence of the 
holder, on the other hand, makes no difference in his title. However 
gross the holder's negligence, if it stop short of fraud, he has a title." 
Again, it is not enough if the party charged had Incautiously neglected 
to make inquiries, but he must have designedly abstained from so 
doing, per Wigram, V.O., in Jones v. Smith, 1 Hare, 55 ; see also the 
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observations of Lord Cranworth, L. C, in Ware v. Lord Egmonty 4 De S. 29. 

G. M. & G, 473. But such indorsee must not " wilfully shut ** his 
eyes to the means of knowledge of which he might avail himself ; 
per Willes, J., in May v. Chajpinany 16 M. & W. 361 ; see also the 
observations of Parke, B., in The Bank of Ireland v. The Trustees of 
Evans* Charities, 6 H. L. Cas. 411 ; Stevens v. Foster, 1 C. M. & R. 
849 ; see further sect. 90 of this Act and the notes thereto. 

(v) " No contract," says Patteson, J., in Campbell v. Fleming, 1 A. 
and E., p. 42, *' can arise out of a fraud ; and an action brought upon a 
supposed contract, which is shown to have arisen from fraud, may be 
resisted." But a contract obtained by fraud is only voidable, and not 
void^ and hence can be ratified ; or if not, it must be disaffirmed ; 
White V. Garden, 10 C. B. 919 ; Eatm v. Harness, L. R. 10 C. P. 166 ; 
Hogan v. Healy, 11 Tr. R. C. L. 119, "Fraud," said Wilde, B., in 
Bogers v. Hadley, 2 H. & C. 257, " does not vitiate a contract neces- 
sarily, but at the election of the party defrauded." 

" Fraud generally consists either in the misrepresentation or in the 
concealment of a material fact. What does or does not amount to 
fraud, depends very much on the facts of each particular case, oa the 
relative situation of the parties, and on their means of information. 
Where therefore one person misrepresents or conceals a material fact, 
that is, a fact which is substantially the consideration for the contract, 
and which is peculiarly within his own knowledge, or uses a device 
which is calculated to induce the other party to forego inquiry into a 
material fact, upon which the former has information, although such 
information be not exclusively within his reach, and such concealment 
or other deception is practised with respect to the particular transac- 
tion, such transaction will be voidable on the ground of fraud." Chitty 
on Contracts (10th Edition), pp. 630 & 631. A misrepresentation as 
to the legal effect of an agreement does not avoid it, Leuns v. Jones, 
4 B. & C. 509. But a fraudulent intention to break the contract, 
expressed at the time it was entered into, will not, if not carried out, 
affect it, Hemingway v. HamUt<ytt, 4 M. & W. 115. If therefore a 
negotiable instrument be obtained by fraud it is void not only as be- 
tween the immediate parties, but also between other parties, except 
bond fide holders for value without notice, JifiUs v. Oddy, 2 C. M. &R. 
103 ; Whistler v. Farster, 14 C. B. N. S. 248 ; see further sub-sects. 
(2) and (3) of this section. It has been held that if a cheque is given 
on a verbal condition which the drawer finds to be broken or eluded, 
he has a right to stop the payment of the cheque, Wienholt v. Spitta, 
3 Camp. 376 ; fraud in obtaining a cheque gives an option to the party 
defrauded to disaffirm the contract, Dawes v. Harness, L. R. 10 0. P. 
166. If a horse be sold under a warranty and paid for by a cheque, 
and the horse afterwards turns out to be unsound, the breach of 
warranty is an answer to the action on the cheque, if the vendor knew 
of this unsoundness, and if the purchaser has tendered back the horse, 

E 2 
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S. 29. Lewia v. Cosgrave^ 2 Taunt. 2 ; see also 1 Parsons on Bills, 205 ; 

Fleming v. Simpson, 1 Camp. 40. Mere inadequacy of consideration 
does not constitute fraud, unless there be evidence of other circum- 
stances, Solomon v. Turner^ 1 Stark. 61. A bill given by an insolvent 
debtor in fraud of his creditors is bad, Cockshott v. Bennett^ 2 T. B. 
763 ; Knight v. Hunt, 5 Bing. 432 ; Parsons on Bills, vol. 1, 216. If, 
however, a party to a contract has been deceived by the other party, 
but has received the benefit of it, he cannot afterwards get it set aside. 
Or, to use the words of Lord Chief Baron Pollock in Rogers v. HadUy, 
32 L. J. Ex. 248, " the rule that applies to a case simply of fraud, 
where there has been a contract imposed upon a man by fraud, and 
which he may adopt or not as he pleases, is a very simple rule, and if 
he adopt it, he cannot afterwards repudiate it. It is at his option to 
say, r will not give my sanction to the contract, I repudiate it ; but he 
cannot in the common phrase play fast and loose ; he cannot at one 
time say, ' I will adopt it,' and then when he has done so, say, ' I 
will hark back and repudiate it.'" And in Clarke v. Dixon, E. 
B. & E. 148, it was held that a person induced by fraud to enter 
into a contract under which he pays money, may, at his option, 
rescind the contract and recover back the price, as money had and 
received, if he can return what he has received under it. But when 
he can no longer place the parties in statu quo, as if he has become 
unable to return what he has received in the same plight as that in 
which he received it, the right to rescind no longer exists ; and his 
remedy must be by an action for deceit, and not for money had and 
received. Thus on a treaty of marriage a promissory note was given 
in consideration of the marriage, which was afterwards solem- 
nised, and an action was subsequently brought by the indorsee 
against the makers of the note, it was held that as the marriage, the 
.consideration for the note, could not be undone, it was not competent to 
the makers to avoid the note upon the ground of fraud practised during 
the marriage treaty, Eogan v. Hedly, 11 Ir. B. C. L. 119. It would 
seem that it is no defence to an action on a bill by an indorsee against 
the acceptor for value that the bill was indorsed upon an illegal consi- 
deration; the acceptor must shew that it was indorsed in fraud of 
himself; Flower v. Sadler, 10 Q. B. D. 572. 

(t) "Duress may consist either in actual violence or in a threat 
thereof ; any unlawful imprisonment or detention of a person in con- 
sequence of which he is obliged to enter into a contract, or in other 
words to give a bill or note, is duress ; but not if the custody be lawful, 
e.g., under the regular process of a court of competent jurisdiction, 
and to constitute duress by threat or j>er minas there must be a threat 
of some serious personal injury, e.g., threat to murder, wound, or 
imprison." Chitty on Contracts (10th Edit.), 186 and 187. A threat of 
trespass to lands or goods is not sufficient, Skeate v. Bedle, 11 A. & E. 
983. The duress must be suffered by the party who enters into the 
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contract, and the consent of his agent or counsel at the time will not S. 29. 
bind him, Cumming v. 7nce, 11 Q. B. 112. 

(«) These are synonymous with duress. See note (t) hereto. 

(r) Other unlawful means, i.e., ejusdem generis, as fraud, duress, or 
force and fear, the rule as to the construction of statutes being that 
where several words preceding a general word point to a confined 
meaning, the general word shall not have such a meaning as to extend 
its effect beyond subjects ejusdem generis, per Lord Denman, L. C. J., 
in Beg. v. NeviU, 8 Q. B. 463; see also Sandiman v. Breachf 
7 B. & C. 96. 

(q) Considerations are illegal either at Common Law or by Statute ; 
Story on Bills, s. 186. Considerations which are illegal at Common 
Law are those which are against morality (A.), or are against public 
policy (B.). As an instance of class (A.) a contract to hire a carriage 
to a prostitute for the purposes of prostitution; Pearoe v. Brooks, 
L. R. 1 Ex. 212. So also a contract to supply dresses to a prostitute 
for her calling, Bowry v. Bennett, 1 Camp. 348. So also an agreement 
made in consideration of future illicit cohabitation between the parties 
is void, WiOker v. Perkins, 3 Burr. 1568 ; 1 W. Bl. 517 ; Bex v. In- 
habitants of Northmngfield, 1 K & Ad. 912. So also an agreement in 
consideration of past cohabitation unless it be under seal, Binnington 
V. WaUis, 4 B & Aid. 650; Nye v. Moseley, 6 B. & C. 133 ; so that a 
bill or note given in consideration of past cohabitation is void, as indeed 
waa held in Bdbinson v. Cox, 9 Mad. 263. So also a bill or note given 
for the amoimt of the rent of rooms let to a prostitute for the purpose 
of receiving visitors there, Girardy v. Bichardson, 1 Esp. 13 ; Jennings 
V. Throgmorton, By. & M. 251 ; but not if the woman merely lodges 
there and receives her visitors elsewhere, Appleton v. Campbell, 2 C. & 
P. 347. Other instances of class (A.) are contracts for the sale of 
obscene immoral or libellous pictures, see Forhes v. Johnes, 4 Esp. 97 ; 
Poplett V. Stockddle, By. & M. 337. Instances of class (B.) are contracts 
in restraint of trade, as to which see ffUton v. Eckerdey, 6 E. & B. 47 ; 
Ward V. Byrne, 5 M. <& W. 548. But an agreement in partial re- 
straint of trade is not void, see Davis v. Mason, 5 T. B. 118 ; Homer 
V. Ashf(rrd, 3 Bing. 322 ; Wickens v. Eva/ns, 3 Y. & J. 318 ; PUhington 
V. Scott, 15 M. & W. 657 ; see also Mitchel v. Beynolds, 1 Smith's 
Leading Cases (8th edition), p. 417, and the cases cited therein. Another 
instance of class B. is a contract in restraint of marriage, |u to which 
see Lotve v. Peers, 4 Burr. 2225 ; Baker v. White, 2 Vem. 215 ; 
Woodhouse v. Shepley, 2 Atk. 540; Cock v. Bichards, 10 Ves. 429. 
Another instance is an agreement for compounding a prosecution for 
felony, or misdemeanor of a public nature, such as perjury, embezzle- 
ment, &c., as to which see Collins v. Blantem, 1 Smith's Leading 
Cases (8th Edition), p. 387 ; 2 Wils. 341 ; see also Kirvxin v. Goodman, 
9 Dowl. 330 ; Ward v. Lloyd, 6 M. & G. 785 ; Keir v. Leeman, 6 
Q. B. 308 ; Gihbs v. Hurne, 31 L. J. Ch. 37 ; and Brown v. Brine, 
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S. 29^ 1 Ex. D. 5 ; even though the prosecution be withdrawn, Ex parte 
Gritchley, 3 D. & L. 527. But it seems that if no criminal proceed- 
ings have actually been commenced, or if there be no reasonable or 
probable cause for believing a criminal act to have been committed, 
the agreement, or bill, or note given for such a consideration is not 
invalid, Bourke v. Mealy, 14 Cox. C. C. 329. But a bill given on 
threat of prosecution is valid ; Fhtoer v. Sadler , 10 Q. B. D. 672. A 
promissory note given for the amount of the penalty directed by a 
magistrate e.g., for a breach of the excise laws, is valid, Sugars v. 
Brinktuorth, 4 Camp. 46 ; PUkington v. Oreen, 2 B. & P. 151. And a 
promissory note given by a forger in lieu of a forged one is also 
valid unless there is an agreement to stifle a prosecution for forgery, 
Wallace v. Hardacrej 1 Camp. 45. Agreements of maintenance and 
champerty, Bradlaugh v. Netvdigate, 11 Q. B. D. 1. There are also 
many other contracts which are illegal at Common Law, as to which 
see Chitty on Contracts (10th Edition), pp. 611-639; Addison on 
Contracts (7th edition), pp. 190-234. As to contracts illegal by 
statute the rule is that every contract made for or in respect of some- 
thing the doing of which is punished by a penalty by any statute, or 
impliedly prohibited by the nature and objects of the statute, is void, as 
to which see Story on Bills, s. 186 ; and Byles on Bills (13th Edition) 
pp. 140-147 ; Chitty on Contracts (10th Edition), 639-665 ; Addison on 
Contracts (7th Edition), 209-224. But where a statute imposes a 
penalty merely for the purpose of revenue, as for instance a statute 
requiring a dealer in tobacco to have his name painted on his premises, 
the price of tobacco sold, by one who has not complied with the pro- 
visions of such a statute can be recovered. Smith v. Mawhood, 14 M. 
ft W. 462 ; or again the price of spirits of nitre distilled and sold by 
one without a licence, which is prohibited by statute, Bailey v. Harris, 
12 Q. B. 905. Therefore a bill or note given for any illegal conside- 
imtion is void except in the hands of a bond fide holder for value 
without notice. *' There is," says Mr. Juntice Story in his work on 
Bills, 8. 187, " one peculiarity in cases of illegality of consideration, in 
which it is distinguishable from the want or failure of consideration. 
In the latter, if there be a partial want or failure of consideration, it 
avoids the bill only pro tanto ; but where the consideration is illegal in 
part, it avoids the bill in toto." 

(p) Thus in Wienholt v. SpUta, 3 Camp. 376, it was held that if a 
cheque is given on a verbal condition which the drawer finds is to be 
broken or eluded, he has a right to stop the payment of it ; see also 
lAayd v. Howard, 15 Q. B. 995. 

(o) See note (v) to this section. 

(n) ** An innocent party may transfer a title in the bill to a person 
who is no party to the original fmud, though he have knowledge of it," 
per Pollock, L. C. B., in May v. Chapman, 16 M. & W. 355 ; a plea 
that the note was obtained from the defendant by D. (not the plaintift* 
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or his indorser) by fraud, and that there was no consideration for the SS. 29, 30. 
indorsement to the plaintiff, was held bad ; Masters v. Ibhersmi, 8 C. B. 
100 ; " A hond fide holder," said Lord Campbell, C J., in Lloyd v. 
Houxtrdy supra, " who takes before the bill is due, for value and with- 
out notice, may recoTer without further proof of a prior endorsement 
than by proving the handwriting." 

30. — (1). Every party whose signature appears on a Presumption 
bill is prima facie, deemed to have become a party thereto g^^ith"^ 
for value (a). lnd.Act,s'ii8, 

(2). Every holder of a bill ia^ prima facie, deemed to «uh-8- («)• 
be a holder in due course (t), but if in an action on a ^^J^f^hy^^^' 
bill it is admitted or proved (c) that the accept ance, issue, 
or subsequent negotiation of the bill is affected with 
fraud {d)y duress (e), or force and fear (/), or illegality, the 
burden of proof is shifted, unless and until the holder 
proves that, subsequent to the alleged fraud or illegality, 
value has in good faith been given for the bill {g). 

(a) I'his follows from the consideration of a bill or note being 
presumed, see the judgment of Parke, B., in Foster v. Dawher^ 6 Ex. 
853. 

(6) So held before this Act, MiUs v. Barber, 1 M. & W. 424 ; Uoyd 
V. Howard, 15 Q. B. 995 ; Fitch v. Jones, 5 E. & B. 238. 

(c) Thus it has been long established that as soon as the bill appears 
oy evidence to be affected by fraud or illegality the onus is shifted 
and the plaintiff is put to the proof of the consideration, as was stated 
by Lord Blackburn in Jones v. Gordon, 2 Ap. Cas. 627 : " When it is 
shewn that a bill of exchange was a fraudulent one, or an illegal one, 
or a stolen one, in any of those cases it being known that the person 
who holds it was a party to that fraud, to that illegality, or to that 
theft ; and therefore could not sue upon it himself, the presumption is 
so strong that he would part with it to somebody who could sue for 
him that that shifbs the burden ; " see also Bailey v. Bidwdl, 13 M. & 
W. 73 ; HaXl v. Featherstone, 3 H. & N. 284 ; &mith v. Braine, 16 Q. 
B. 246 ; Mather v. L<rrd Maidstone, 1 C. B. N. S. 273 ; Fitch v. Jones, 
5 E. <& B. 238. It will be noticed that this section provides four cases 
only, in which the burden of proof is shifted, viz., fraud, duress, force 
or fear, and illegality. It is therefore submitted that in none of the 
other cases or events mentioned in sub-sect. (2) of the last preceding 
(the 29th) section^ will the onus be shifted on the plaintiff as in this 
section is provided. So that it is submitted in such cases the defendant 
must first prove the absence of consideration not only for his acceptance 
but also for the indorsement of it to the plaintiff ; that is to say, not 



56 



BILLS OF EXCHANGE ACT. 



SS. 30, 31. 

Presnmption 
of Yalue and 
good faith. 



only that his acceptance was obtained in breach of faith but also that 
the plaintiff had notice of such l»*each of faith when the bill Was 
indorsed to him, and then only the plaintiff will be called upon to giye 
any evidence. 

(d) As to fraud see note (v) to the 29th section of this Act. As 
to cases in which the burden of proof has been shifted on the plaintiff 
on proof of the bill being affected with fraud, see HaU y. Feathervtone^ 
3 H. & N. 284 ; Smith y. Braine, 16 Q. B. 244 ; Mather y. L(nd Maid- 
8t<me, 1 C. B. N. S. 273. 

(e) As to duress, see note (t) to the 29th section of this Act. 

^ As to force or fear see note (s) to the 29th section of this Act. 

(g) As to illegality see note (q) to the 29th section of this Act and 
as to cases in which the burden of proof has been shifted on the 
plaintiff on proof of the bill being affected with illegality, see HaU y. 
Featherstone, 3 H. & N. 284 ; Smith y. Brainey 16 Q. B. 244 ; BaUey 
y. Bidwdl, 13 M. & W. 73 ; Fitch v. Jones, 6 £. & B. 238. In Jones 
y. Gordon, L. K. 2 Ap. Cas. at p. 628, Lord Blackburn thought it 
doubtful whether the onus lies on the plaintiff to shew that he gave 
value bond fide; this, however, is now settled by this sub-section. But 
a plea by the defendant that he accepted without consideration will 
not cast the onus on the plaintiff; BatHey y. CatteraU, 1 Moo. and 
Rob. 379. 



Negotiation 
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Ind. Act, 8. 46. 
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Negotiation op Bills. 

31. — (1). A bill is negotiated when it is transferred 
fn)m one person to another in sach a manner as to con- 
stitute the transferee the holder of the bill (a). 
Ind. Act, 8. 47. (2). A bill payable to bearer is negotiated by 
delivery (b). 

(3). A bill payable to order is negotiated by the 
indorsement of the holder completed by delivery (c). 

(4). Where the holder of a bill payable to his order 
transfers it for value without indorsing it, the tran8ff r 
gives the transferee such title as the transferor had in 
the bill (d), and the transferee in addition acquires the 
right to have the indorsement of the transferor (e). 

(5). Where any person is under obligation to indorse 
a bill in a representative capacity, he may indorse the 
bill in such terms as to negative personal liability (/). 

(a) That is, transferred by delivery or indorsement ; as to the modes 
of indorsement see sub-sects, (2) and (3) of this section. 



Ind. Act, s. 2d. 
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Q>) See notes (JC) and (k) to sect. 2 and note (m) to sect. 3 of this SS. 31, 32. 
Act. If indorsed, the indorser is liable on his indorsement; Keene v. „ TTT 
Beard, 8 C. B. N. S. 372. Sll! 

(c) See notes (h) and (A;) to sect. 2, and note (m) to sect. 3 of this 
Act. Every indorser of a bill is a new drawer ; and it is part of the 
inherent property of the original instniment that an indorsement 
operates as against the indorser in the nature of a new drawing of the 
bill by him ; per Parke, B., in Penny v. Innes^ 1 G. M. & R. 441. If 
a person indorse a bill which is not negotiable, he is liable on his 
indorsement as a new drawer ; ChwinneU y. Herbert, 5 A. & E. 436 ; 
Bwrmester v. Hogarth, 11 M. & W. 97. 

(d) In WhisOer v. F(yrst&r, 14 0. B. N. S. 248, it was held that one 
who receives a bill of exchange miindorsed (though for value), acquires 
no 'better title under it than the person from whom he receives it 
himself has. In a recent case in America, it has been decided that a 
cheque payable to order may be transferred by the payee by delivery 
without indorsement^ and that the transferee of such cheque only 
acquires the right which the payee had in it at the time of the 
transfer, Freund v. The Importer^ National Bank, 76 N. Y. 
Rep. 352. 

(e) A note being handed over for valuable consideration, the indorse- 
ment is a form which the party is entitled to call for ; per Sir Thomas 
Plumer, M. R., in Wathina v. MatUe, 2 Jac. & Walker, 237 ; following 
Smith V. Pickering, Peake's N. P. R. 69 ; Story on Bills, s, 201. Even 
after bankruptcy ; Ex parte Mowhray, 1 Jac. & W. 428. 

(/} A person who signs a bill in a representative capacity, or as 
agent for his principal, is personally liable, even though he be known 
to be an agent ; Leadbitter v. Farrow, 5 M. & S. 345 ; or his repre- 
sentative character be described in the instrument ; Liverpool Bank v. 
Walker, 4 De G. & J. 24 ; so also if he sign in an official character, 
e,g,, as director ; see Gray v. Baper, L. R. 1 C. P. 694 ; CoiMrtatdd v. 
Saunders, 16 L. T. N. S. 562; Button v. Marsh, L. R. 6 Q. B. 361. 
But see Alexander v. Sizer, L. R. 4 Ex. 102, where the note was 
signed by the maker as secretary of a railway company, and the Lord 
Chief Baron distinguished it on that ground from the above cases, and 
held that those words excluded personal liability. This section would 
seem to be a sequel to that decision. Therefore a trustee, executor, 
overseer, &c., who is compelled to sign a bill in his fiduciary or official 
capacity, should imder this sub-section so sign it as to negative 
personal liability. 

32. — An indorsement in order to operate as a negotiation Requisites of a 
must comply with the following conditions, namely : — miil'^^**'^'^ 
(1.) It must be written on the bill itself and be signed l^d. Act, s. 15. 
by the indorser (a). The simple tjignature (J) of 
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s. 32. the indorser on the bill without additional woids 

Requ wtTs of a ^8 Sufficient 

Taiidindorae- An indorsement written on an allonge {c\ or 

ind. Act, 8. 15. on a " copy " of a bill issued or negotiated in a 

country where ''copies" {d) are recognised, is 
deemed to be written on the bill itself. 

Ind. Act, 6. 56. (2.) It must bo an indorsement of the entire bill. A 

partial indorsement, that is to say, an indorsement 
which purports to transfer to the indorsee a part 
only of the amount payable (&), or which purports 
to transfer the bill to two or more indorsees 
severally, does not operate as a negotiation of the 
bill. 
(3.) Where a bill is payable to the order of two or more 
payees or indorsees who are not partners, all must 
indorse, unless the one indorsing has authority to 
indorse for the others (/). 
(4.) Where, in a bill payable to order, the payee or 
indorsee is wrongly designated, or his name is mis- 
spelt, he may indorse the bill as therein described, 
adding, if he think fit, his proper signature {g). 

Ind. Act, 8. 118, (5.) Where there are two or more iudoreements on a 

"" '*' ^^^* bill, each indorsement is deemed to have been 

made in the order in which it appears on the bill, 
until the contrary is proved. 

Ind. Act, 8. 15. (6.) An indorsement may be made in blank Qi) or 

special {j). It may also contain terms making it 
restrictive (A). 

(a) No particular form or language or expression is necessary for an 
indorsement; Story on Bills, s. 204; a blank indorsement has generally 
been made by the signature of the indorser generally on the back of 
the bill, see CHbson v. Minet^ 1 H. fil. 569 ; Lecann v. Kirkman, 
6 Jur. N. S. 17; although it has not been necessary to make the 
indorsement on the back of the bill, for indorsements on the face of it 
have been allowed ; see Ex parte YcUes, 27 L. J. Bankr. 9. llie effect 
of such an indorsement is to make the instrument thereafter payable 
to bearer, sect. 34, subs. 1 ; Peacock v. Hhodes, 2 Doug. 633. The 
allegation of the indorsement of a bill in an action by the indorsee 
against the acceptor does not necessarily mean such an indorsement as 
will give a right of action against the indorser, but only such an 
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indorBcmeDt as gives the pluiDtiff a title fo the bill ; Bmiih v. JohiMon^ S. 32. 
3 H. arl!f . 222. -7- 

(Jb) 80 held hitherto, Pinhney y. Ball, 1 Ld. Raym. 175. The ySS^iido^e- 
indorsement may be made by a mark, Oeorge y. Swrrey^ 1 M. & M. 516« ment. 

(c) An allonge is a paper annexed to the bill, which is necessary, 
when there are a series of indorsements ; see Story on Bills, s. 204 ; 
Byles on Bills (13th Edition), 152. 

(d) Copies of bills are not much used in this country, Byles on 
Bills, 13th ed., 395 ; nor in America; 1 Parsons on Bills^ 60. 

(e) By sect 56 of the Indian Act, where a bill has been partly paid, 
a note to that effect may be indorsed on it, and it may be negotiated 
for the balance. If the indorsee pay only a part of the amount of the 
bill, he is still entitled to recover the whole amount of the bill, 
Johnson v. Kenniony 2 Wils. 262 ; Beid v. FumivaHy 5 C. & P. 499 ; 

1 Cr. & M. 538. If the holder receives payment in whole or in part 
from the drawer and recovers from the acceptor, he must pay over to 
the drawer the amount which he received from him; Solomon v. 
DaviSy 1 Cab. & El. N. P. C. 85. But if the indorsee has been a party 
to a fraud, he can recover only the amount actually paid by him, 
Jones V. Gordon, L. R. 2 Ap. Cas. 627; In re Gomersdlly L. R. 1 
Ch. D. 137. 

(/) As to partners, see sec. 24, note (h), 

(ff) Thus where a bill was by the defendant indorsed thus : " Pay 
Messrs. Temey and Farley or order," and they indorsed it in blank 
by writing thereon, " Thomas Terney and Farelly," the indorsement 
was held to be good and the defendant liable, Leonard v. WUeony 

2 Cr. & M. 589. 

(h) As to blank and special indorsements, see Byles on Bills (13th 
Edition), 151 ; note (a) hereto ; and sect. 34 (1) of this Act and the 
notes thereto which defines a special indorsement. A blank indorse- 
ment may be converted into a special indorsement. Clerk v. Figot, 
1 Salk. 126 ; 12 Mod. 193 ; Hirschfidd v. Smithy L. R. 1 C. P. 340 ; 
but when an instrument is once indorsed in blank, a special indorse- 
ment made afterwards will not restrain its negotiability. Smith v. 
Clarke, 1 Esp. 180 ; Walker v. M'DonaMy 2 Ex. 527 ; Sigourney v. 
Lloydy 8 B. & C. 622 ; Story on Bills, s. 207. 

(j) As to a special indorsement, see Sect. 34 (2) of this Act and the 
notes thereto. Even before this Act (sect. 8, sub-s. 4) an indorsement 
need not have had the words " or order." " It is well settled, that if a 
note be made payable to J. S. or order, and he indorse the note to S., 
without adding *' or order/' S. may convey a good title to any other 
person by indorsement. Gay v. Lander, 6 C. B. 362. See also the last 
preceding note (A) hereto as to the conversion of a blank into a 
special indorsement. 

(k) " llie payee or indorsee, having the property in the bill, can 
limit the payment to whom he pleases " ; Stoiy on Bills, s. 210. For 
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Reqnisitefl of 
Talid indone- 
ment. 



SS. 32 33 34. ^^^i^P^^ of such indorsements, see sect 35. But the words " pay the 

contents of the bill to A. B., being part of the consideration in a certain 
deed of assignment, executed by the said A. B. to the indorser and 
others," have been held not to be a restrictive indorsement, Potts 
V. Beedy 6 Esp. 57 ; nor the words '* being the portion of a value as 
under deposited in security for the payment thereof," BatusoutUier v. 
Eartsinch, 7 T. R. 733 ; nor '* pay J. S. or order value in accoimt with 
H. G. D," BucMey v. Jackson, L. R. 3 Ex. 135. llie omission of the 
words " or order " in the indorsement will not restrain the negotiability 
of the instrument, see note (/ ) to this section. 



Conditional 
indorsement. 



33. — Where a bill purports to be indorsed conditionally^ 
the condition may be disregarded by the payer, and pay- 
and 52. * ** ment to the indorsee is valid whether the condition has 

been fulfilled or not (a). 

(a) If the indorsement is made conditional before acceptance, the 
acceptor is bound by the acceptance, Bobertson v. Kensington, 4 Taunt. 
30 ; see also Soares v. Glyn, 8 Q. B. 24 ; 14 L J. Q. B. 313. By the 
present section it seems that no matter what condition is imposed 
by the indorsement, it may be totally disregarded by the payer. 



Indoreement in 
blank and 
special in- 
dorsement 

Ind. Act, s. 16. 
Ind. Act, s. 16. 



Ind. Act, s. 49. 



34. — (1) An indorsement in blank specifies no indorsee, 
and a bill so indorsed becomes payable to bearer (a). 

(2.) A special indorsement specifies the person to whom 
or to whose order the bill is to be payable (b). 

(3.) The provisions of this Act relating to a payee (c) 
apply with the necessary modifications to an in- 
dorsee under a special indorsement. 

(4.) When a bill has been indorsed in blanic, any holder 
may convert the blank indorsement into a special 
indorsement by writing above the indorser's sig- 
nature a direction to pay the bill to or to the 
order of himself or some other person (d). 

(a) See note (A) to sect 32 of this Act. 

(b) See note (j) to sect. 32 of this Act. 

(c) See sub-sects. (1), (2) and (3) of sect. 7 of this Act and the notes 
thereto. 

(d) So held in Clerk v. FigoU, 12 Mod. 193 ; 1 Salk. 126 ; fftrsch- 
field V. Smith, L. E. 1 C. P. 340. But in Vincent v. Horlock, 1 Camp. 
441, it was held that if A, the payee of a bill, indorses it in blank, and 
delivers it to B., and B. writes above A.'s indorsement " pay the con- 
tents to C," B. is not liable to C. as an indorser of the bill. This 
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case seems almost self-evident, for no one can be liable on a bill unless SS. 34, 35. 

his name is on it, see sect. 23. See also note (Ji) to the 32nd section , , . . 

- ^, . . . • Indorsement tn 

of this Act. blaxik and 

special in- 

35. — (1.) An indorsement is restrictive (a) which pro- dorsement. 
hi bits the further negotiation of the bill or which expresses RMtrictive 
that it is a mere authority to deal with the bill as thereby . , . ^ " 
directed, and not a transfer of the ownership thereof {b) ; 
as for example, if a bill be indorsed " pay D. only " (c), or 
* pay D. for the account of X." (d), or ** pay D. or order 
or collection" (e). 
(2.) A restrictive indorsement gives the indorsee the 
right to receive payment of the bill, and to sue any 
party thereto that his indorser could have sued, 
but gives him no power to transfer his rights as 
indorsee unless it expressly authorise him to do 

80(/). 

(3.) Where a restrictive indorsement authorises further 
transfer, all subsequent indorsees take the bill with 
the same rights and subject to the same liabilities 
as the first indorsee under the restrictive indorse- 
ment ig), 

(a) See note (Je) to sect. 32 of this Act. 

(5) '' To be sure, he may give a mere naked authority to any person 
to receive it for him ; he may write upon it, * Pray pay the money to 
my servant, for my use,' or use such expressions as necessarily import 
that he does not mean to indorse it over, but is only authorising a 
particular person to receive it for him and for his own use. In such 
case it would be clear that no valuable consideration had been paid 
him. But, at least, that intention must appear upon the face of the 
* indorsement^ " per Wilmot, J., in Edie v. T?ie East India Company , 
2 Burr. 1227. In Aru^er v. The Ba/nk of England, 2 Doug. 637, the 
following indorsement was held to restrain the negotiability of the bill, 
viz., ** The within must be credited to Captain Morten Larren Dahl, 
value in account.*' But an indorsement, ''Pay J. Spittal or order 
value in accoimt with H. C. Drinkwater/' has been held not to be a 
restrictive indorsement, Buckley v. Jackson, L. R. 3 Ex. 135, following 
Stuart V. Murrow, 8 Moo. P. C. 267 ; see also sect. 32, note (k). 

(c) The word " only " is obviously necessary to make the indorse- 
ment restrictive ; see sect. 8, sub-s. 4, and the notes thereto. There 
has been no English decision giving an indorsement like this, except 
Snee v. Frescott, 1 Atk. 249, where it was, ** Pay the money to my 
use." See also note (d). 
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88. S5, 36. (<l) This is the eame as the indcvsement in TVetUtd y. Barandyn, 

TT" 8 Taunt. 100. 

iudoreemen*. (*) ^^^ ^^^ ^"^^ ^^ *^^ American cases showing indorsements like 

this ; they will be found in Chalmers' Digest of Bills, 2nd ed., 110, 111. 
But thete seems to be no English case exactly like it, except three, the 
indorsements in which are somewhat similar. For instance, in 8nee 
V. Prescotty supra; again, "Pay to A. or order for the use of B.," 
Evans v. Cramlington, 2 ShoW. 495 ; and " Pay B. or his order for 
my use," Sigoumey v. Lloyd, 8 B. & C. 622. 
(/) See notes (6) (c) (d) and (e). 

(g) See the judgment of Lord Tenterden in Sigoumey v. Lloyd, 
8 B. & 0. 622 ; 5 Bing. 525. 

Negotiation of 36. — (1.) Where a bill is negotiable in its origin 

dLhononred 1* continuos to be negotiable until it has been (a) 

^^^^' restrictively indorsed («), or (6) discharged by payment (y) 

i^. Act, 88.51, or otherwise. 

ind. Act, 8. 59. (2.) Where an overdue bill is negotiated, it can only 

be negotiated subject to any defect of title affecting 
it at its maturity, and thenceforward no person 
who takes it can acquire or give a better title 
than that which the person from whom he took 
it had (x). 

(3.) A bill payable on demand is deemed to be overdue 
within the meaning and for the purposes of this 
section, when it appears on the face of it to have 
been in circulation for an unreasonable length of 
time (w). What is an unreasonable length of 
time for this purpose is a question of fact (i;). 

(4.) Except where an indorsement bears date after the 
maturity of the bill, every negotiation is prima 
facie deemed to have been effected before the bill 
was overdue (t), 

(5.) Where a bill which is not overdue has been 
dishonoured, any person who takes it with notice 
of the dishonour takes it subject to any defect of 
title attaching thereto at the time of dishonour, 
but nothing in this sub-section shall affect the 
rights of a holder in due course (s). 

(«) See the judgment of Wilmot, J., in Edie v. 7%c East India 
Company, 2 Burr. 1227 ; see also PlimUy v. WestJey, 2 Binfe. N. C. 



Ind. Act, 
8. 118 (d). 



Ind. Act, 8. 59. 
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249; tdso sect. 8, sub-s. 4 and the notes; also notes (J) and (k) to S. 36. 

sect. 32. and notes (h) and (c) to sect. 35 of this Act. .t TTT e 

^ ' ^ ' Negotiation of 

iy) Payment here means pajrment at maturity, for it has been ov^erdue or 
held that although a bill of exchange cannot be re-issued after it difhonoured 
has arrived at maturity and been once paid, yet if it is paid and 
afterwards indorsed before it becomes due, it is a valid security in the 
hands of a bond fide indorsee, Burbridge v. Mannertt 3 Camp. 194. 
As Lord Ellenborough said in his judgment in that case, ** Payment 
means payment in due course and not by anticipation." It has also been 
decided that a promissory note payable on demand cannot be re-issued 
after it has been paid and has got into the hands of the maker, although 
the indorsee have no notice that the note has ever been paid or that 
payment has ever been demanded, Bartmm v. Caddy 9 A. & E. 275. 

(x) The ''defects of title " are set out in sect. 29, sub-sect. 2. They 
used to be called ''equities attaching to the bill"; as to the former 
decisions showing what they were, see Burrotigh v. Mos8, 10 B. & 0. 
658 ; Holmes v. Kidd, 3 H. & N. 891 ; Otdds v. Harrison, 10 Ex. 572 ; 
Ex parte Swan, L. R. 6 Eq. 344; Story on Bills, ss. 187, 220. 
That the bill was originally an accommodation bill, i.e. given with- 
out consideration, is not a defect of title ; though this was not 
always considered so. Thus it was held in Tinson v. FrandSy 
1 Camp. 19, that although the bona, fide holder of a promissory note, 
made without consideration, himself gave a full consideration for it ; 
yet if he took it after it was due from an indorser who gave none, 
he cannot maintain an action upon it against the maker. Jn Broum 
V. Davies, 3 T. R. 80, it was held that where a promissory note 
had been indorsed to the plaintiff after it became due who sued the 
maker upon it, the latter might show by evidence that tlie note was 
paid as between him and the original payee, from whom the plaintiff 
received it. See further Jones v. Broadhurst, 9 C. B. 173 ; Agra 
Bank v. Leighton, L. B. 2 Ex. 56. But this was afterwards 
departed from in Charles v. Marsden, 1 Taunt. 224, in which it 
was held that it is not of itself a defence to an action by the 
indorsee of a bill of exchange to plead that it was accepted for 
the accommodation of the drawer without consideration, and was 
indorsed over to the plaintiff after it became due, unless it had 
been shewn also that it was agreed not to be indorsed after due. 
And this ruling was approved and followed in several cases. Stein 
V. Yglesias, 1 C. M. & R. 565 ; Sturtevant v. Ford, 4 M. & G. 101 ; 
Carruthers v. West, 11 Q. B. 143; and Ex parte Swan, In re 
Overend, Qumey & Co,, L. R. 6 Eq. 345, where the authorities 
are elaborately reviewed, and where it was held that the indorsee for 
value of a bill after dishonour has a right to recover against the 
acceptor, whether the bill was given for value or not, unless there 
be an equity attached to the bill itself amounting to a discharge of 
it. See also Oreenwell v. Haydon, 39 Am. Rep. 237. See also 
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9. 86. sect. 10, note (w). But the rule of law as to bills and notes^ that 
~7~~7 an indorsee taking them after maturity takes them upon the credit 

ove^ne or' ^ ^^ ^"^^ ^^^"^ stand in no better position than his Indorser^ does not apply 
dishonoux^d to cheques, The London A County Bank t Oroomey 8 Q. B. D. 288 ; 
^»"- 61 L. J. Q. B. D, 224 ; 46 L. T. N. 8. 60 ; 30 W. R. 882, As to 

this see note to sect. 24, ''overdue cheques." As to a prior defect 
of title, see sect. 29, sub-sect. 3. It has been decided that if the 
person who indorsed it to the plaintiff can himself sue upon it, any 
prior defect will not affect the plaintiff*s rights ; Chalmen y. Lanum^ 
1 Camp. 383. As regards the defect of title affecting a bill it must 
be such equities only as attach to the bill or note itself, or to use the 
language of Williams, J., *' the equities must arise out of the oiiginal 
transaction ; " Hdmea v. Kidd, 3 H. & N. 893 ; or to use the language 
of Malins, V.-C, ''the equities of the bill, not the equities of the 
parties." Thus a set-off due from the payee to the maker is not 
such an equity, Burrough v. Moss, 10 B. & G. 558 ; (hdds v. Ea/rri- 
son, 10 Ex. 572 ; 24 L. J. Ex. 66 and Ex parte Swan, In re Overend, 
Gumey & Co,, L. K. 6 Eq. 345. See further sect. 38 (2) of this 
Act and note (t^^) thereto. A bill, given instead of one indorsed by 
an agent in breach of trust when overdue, cannot be recovered on, 
Lee V. Zagury, 8 Taunt. 114. The purchase of overdue bills with 
another person's money is an equity. Ex pa/rte Oriental Bank, L. R. 
5 Ch. 358 ; 39 L. J. Ch. 688. 

(w) This sub-section has been taken from the American law, vide 
Byles on Bills (5th American Edit.), p. 287. A promissory note 
payable on demand is sometimes considered as a continuing security, 
vide sect. 86 and the notes thereto. 

(y) This subsection la not quite the same as what was laid down 
formerly by judicial decision, viz., that what is reasonable time is a 
mixed question of law and fact, for the determination of a jury with 
the assistance of a judge, where trial by jury exists, and for the deter- 
mination of the Court, where they exercise the functions of a jury as 
well as those of judges, Mtdlick v. Radahissen, 9 Moo. P. C. C. 66 ; fol- 
lowing Hellish V. Rawdon, 9 Bing. 423. As a question of fact it is one 
for the jury. What is a reasonable time will depend on the circum- 
stances of each case. In Mdlish v. Rawdon, supra, following MuiU 
man v. D'Eguino. 2 H. Bl. 565, and Fry v. Hill, 7 Taunt. 397, it was 
held that in order to arrive at a proper determination of the question 
of reasonable time, the sit\iation and interests not of the drawer only, 
or of the holder only, but the situation and interests of both must be 
taken into consideration. As to what has or has not been considered 
reasonable time, see the above cases and Shute v. Robins, 3 C. & P. 80 ; 
1 M. & M. 133. 

(t) On the principle that every negotiation is presumed to have been 
effected before the bill was due, so the onus lies on the defendant to 
show that the bill was overdue when indorsed, Lems v. Parker, 
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4 A. & E. 838 ; Parkin v. Moon, 7 C. & P. 408 ; Anderson v. Weston, SS. 36, 37, 38. 

6 Bing. N. 0. 296. ^^ ~^^ ^^ 

(«) The question in such cases always is whether the indorsee acted overdue or 

with good faith in taking the bill, see Ooodman v. Harvey, 4 A. & E. dishoiioared 

870 ; 6 N. & M. 372 ; Carlon v. Ireland, 5 E. & B. 7«5. As to what *»»*^- 
is bona or rnala fides see Raphael v. Bank of England, 17 C. B. 161. 

37. — Where a bill is negotiated back to the drawer (a)j Neeo^tion of 

or to a prior indorser (6), or to the acceptor (c), such party ajJ^JJ^Hifwe 

may, subject to the provisions of this Act, re-issue and thereon. 

further negotiate the bill (d), but he is not entitled to ^^^- ^^^ *• ^^• 
enforce payment of the bill against any intervening 
party to whom he was previously liable (e)- 

(a) As to bills negotiated back to the drawer, see Roberts v. Eden, 
1 B. & P. 398 ; Callow v. Laivrence, 3 M. & S. 95 ; Hvhbard v. Jackson, 
3 C. & P. 134 ; 4 Bing. 390 ; WUders v. Stevens, 15 M. & W. 208 ; 
M<yrris v. Walker, 15 Q. B. 589 ; Woodward v. Pell, L. R. 4 Q. B. 55 ; 
38 L. J. Q. B. 30. 

(6) As to bills negotiated back to a prior indorser, see Britten v. 
Webb, 2 B. & C. 482 ; Bishop v. Eayward, 4 T. R. 470 ; Wilkinson 
V. Unwin, 7 Q. B. D. 636 ; 50 L. J. Q. B. D. 338. As to negotiation 
back by a surety, see sect. 85, note (a), 

(c) As to bills negotiated back to the acceptor, see Attenhorough v. 
Mackenzie, 25 L. J. Ex. 244. 

(d) In AttenhoTimgh v. Mackenzie, 25 L. J. Ex. 244, it was so decided. 

(e) See Beck v. Mdbley, 1 H. Bl. 89, n. ; and the above cases. 

38. — The rights and powers of the holder {z) of a bill Rights of the 
are afi follows : *''*^''- 

(1.) He may sue on a bill in his own name (y) : ind. Act, s. s. 

(2.) Where he is a holder in due course, he holds the ind. Act, ss. 
bill free from any defect of title of prior parties, *" 
{x) as well as from mere personal defences {w) 
available to prior parties among themselves, and 
may enforce payment against all parties liable on 
the bill {v) : 

(3.) Where his title is defective (a) if he negotiates ind. Act, ss. 9 
the bill to a holder in due course, that holder *** 
obtains a good and complete title to the bill (Q, 
and (6) if he obtains payment of the bill the in«i. Act, ss. lo 

1 i**i J 1*1 And 78. 

person who pays him m due course gets a valid 
discharge for the bill (a). 
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holder. 



Sk 38. (2) As to the definition of a holder see sect, 2 of this Act and 

•— ' note (j) thereto, and as to the definition of a holder in due course see 

vl?j.. ^ sect 29 of this Act and the notes thereto. 

(y) This is the same as hitherto, see Byles on Bills (Idth editionX 
410. Where the holder of a bill indorsed in blank, being unwilling to 
sue in his own name upon it, requested one K., who had guaranteed 
the payment of it, to get some one to sue for liim upon it, and K. 
got the plaintiff, Who however had neither any interest in the bill nor 
possession of it, it was held that he could not maintain the action, 
Emmett v. Tottenham^ 8 Ex. 884. But a person may ratify an action 
brought in his name, but without his knowledge or authority, by 
another professing to act as his agent and on his behalf, Ancana v. 
MarkSj 7 H. & N. 686. It is competent to the holder to hand the bill 
over to a third person to sue upon it on his behalf. Law y. PameU, 7 
G. B. N. S. 282 ; and he may do so to a person to whom he is indebted 
and still sue, provided such person to whom the bill has been handed 
over be a trustee for him, Stones v. Butt, 2 Or. & M. 416. 

(x) See section 29 and notes (z) (y) (x) and (w) thereto, and also 
section 27 (2) and note (w) thereto. As to the defect of title of prior 
parties affecting a bill, see note (x) to section 36. 

(to) As to the holder in due course of a bill being free from personal 
defences, as for example a set-off in respect of a debt due from the 
payee to the maker of a note, see Bummgh v. JIfow, 10 B. & G. 
558 ; Ex parte Swaii, In re Overend^ Qumey dt Co., L. B. 6 Eq. 345. 

(v) See note (y) hereto. 

(t) A bill, accepted upon the terms of the sale and return of certain 
goods, a portion of which only had been sold, was indorsed by the 
drawer for a valuable consideration before it became due to B. & Go. 
After it became due, B. & Go. transferred it to the plaintiff by delivery ; 
and at the time of the transfer the name of B. & Go. was erased from 
the back of the bill, it was held that the transfer by delivery from 
B. & Go. passed their title in the bill to the plaintiff, and that the agree- 
ment between the drawer and the acceptor was no answer to an action 
on the bill, Fairdough v. Pavia, 9 Ex. 690 ; again in MarsUm v. AOen, 
8 M. & W. 504, it was laid down (per Alderson, B.), that every per- 
son having possession of a bill has (notwithstanding any fraud on his 
part, either in acquiring or transferring it) full authority to transfer 
such bill, but with this limitation, that to make such transfer valid, 
there must be a delivery, either by him or some subsequent holder of 
the bill, to some one who receives such bill bona fide and for value, and 
who is either the holder of it or a person through whom the holder 
claims. 

(a) As to such a discharge, see Bobarts v. Tttcker, 16 Q. B. 560 ; as 
to payment in due course, see n. (y) to section 36. 



BILLS OF EXCHANGE ACT, 67 



General Duties of the Holdeb. 

s. dd. 

39. — (1) Where a bill is payable after sight, present- When present- 

A » . • • ^ J. n xi_ ment for ac- 

ment for acceptance is necessary in order to nx the ceptance is 
maturity of the instrument (a). necessary. 

(2.) Where a bill expressly stipulates that it shall be ^'*^- ^*^*' ^' ^^• 
pi'esented for acceptance (6), or where a bill is drawn pay- and s. 76*8ub- 
able elsewhere than at the residence or place of business ■«*'*• W- 
of the drawee, it mast be presented for acceptance before 
it can be presented for payment (c). 

(3.) In no other case is presentment for acceptance 
necessary in order to render liable any party to the 
bill {d). 

(4.) Where the holder of a bill, drawn payable else- 
where than at the place of business or residence of the 
drawee, has not time, with the exercise of reasonable 
diligence, to present the bill for acceptance before 
presenting it for payment on the day that it falls due, 
the delay caused by presenting the bill for acceptance 
before presenting it for payment is excused, and does not 
discharge the drawer and indorsers {e). 

(a) As to the necessity for presentment for acceptance see Ghitty 
on Bills (9th Edit.), p. 237 ; Byles on Bills (13th Edit.), 182 ; Story on 
Bills, sect. 228 ; and Chalmers' Digest of the Law of Bills of Exchange 
(2nd edition), p. 130. The two cases mentioned in the first two sub- 
sections of this section are the only cases in which presentment for 
acceptance is necessary. By sub«sect. (a) of sect. 10 (1) of this Act, 
re-enacting the provisions of 34 & 35 Vict. c. 74, a bill payable at 
sight or on presentation is payable on demand. Where a bill is pay- 
able at sight, acceptance and payment are simultaneous, therefore 
under the present section presentment for acceptance is not necessary 
but optional. To charge the drawer of an unaccepted bill, some actual 
evidence of a demand to accept on the drawee must be proved, Cheek 
V. Ropery 5 Esp. 174. In MuUick v. Radahiwm, 9 Moore, P. C. G. 
46, it was held that a foreign bill of exchange payable after sight 
must be presented for acceptance ; and that within a reasonable time. 
By sect. 40 (1) a bill payable after sight must be presented within 
a reasonable time ; as to the mode of determining the question of such 
reasonable time, see sub-sect. (3) of that section ; also note (v) to section 
36 ; also Strdker v. Oraham, 4 M. & W. 721. It is the r^ular and 
usual course of business in commercial transactions to deliver out a 

f2 
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SS. 39, 40. bill, left for acceptance, to any person who mentions the amount, and 

describes any private mark or number upon it ; and if the clerk of the 

ment for ac- V^J leaving it, by his conduct, enables a stranger to discover the 

ceptance is mark or number, in consequence of which the bill is delivered out to 

necessary. \aiaiy the party leaving it cannot maintain trover for the bill against 

the party who so delivered it out, Morrison v. Buchanan, 6 0. & P. 

18. But see now sect. 41 (1) of this Act, whereby a bill must be 

presented for acceptance by or on behalf of the holder. 

(&) See Byles on Bills (13th Edition) 182 ; Chalmers' Digest of the 
Law of Bills of Exchange (2nd Edition), 131. 

(c) This is new. 

(d) Vide notes (a) and (() hereto ; see also Cr(ywe v. C7ay, 9 Ex. 
604. 

(c) As to such delay, see Brooke's Notary (3rd Edition), p. 73. 

Time for pre- 40. — (1.) Subjtct to the provisions of this Act, when a 

iMijabie after hill payable after sight is negotiated, the holder must 

"K***- either present it for acceptance (a), or negotiate it Q>) 

ind. Act, SS. 61 ^j^j^jj^ ^ reasonable time (c). 

ind. Act, SS. 61 (2.) If he do not do so, the drawer and all indorsers 

and 62. prior to that holder are discharged {d). 

Ind. Act, s. 105. (3.) In determining what is a reasonable time (e) within 

the meaning of this section, regard shall be had to the 
nature of the bill (/), the usage of trade {g) with respect 
to similar bills, and the facts of the particular case (%)• 

(a) In Fry v. EUl, 7 Taunt. 397, it was held that the holder of an 
inland hill payahle after sight, if he does not circulate it, should present 
it for acceptance within a reasonahle time ; and in Mvllich v. Rada- 
kisaeny 9 Moo. P. C. G. 46, it was held that a foreign hill must he 
presented for acceptance also within a reasonahle time. 

(b) It was so laid down in Qoupy y. Harden^ 7 Taunt. 159 ; see also 
MuHman v. D'Eguino, 2 H. Bl. 565. 

(c) As to what is a reasonahle time, see sub-section (3) hereof and 
note (c) thereto. 

(d) See note (a) to sect. 39 (1) ; and note (v) to sect. 36. 

(e) This is a question of fact, and depends on circumstances ; see 
sub-sect. (3) of sect. (36) and the notes thereto. As to the duties of an 
agent in presenting for acceptance and the time when he should do 
so, see Bank qf Van Biemen's Land v. Bank of Victoria^ L. R. 3 
P. C. 526; 40 L. J. P. C. 28; 19 W. R. 867, where it was laid 
down that the duty of an agent is to obtain acceptance of the bill, 
if possible, but not to press unduly for acceptance in such a way as 
to lead to a refusal, provided that the j'roper steps are taken within 
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that limit of time which will preserve the rights of his principal against SS. 40, 41. 
the drawer. ■ 

(/) In onler to detennine what ia a reasonable time the jury may ^^^^^^ 
take into consideration the situation and interests, not of the drawer payable after 
only or of the holder only, but the situation and interests of both : "«***• 
per Tindal, G.J., in Mellish y. Rawdon^ 9 Bing. 421 ; see also the judg- 
ment of Parke, B. in MuLlick y. RadaJcmen, 9 Moore, P. C. C. 66. 

(g) To determine what is a reasonable time one must look at 
the bill itself, and also take into consideration the ordinary practice 
relative to such bills, per Lord Tenterden, G.J., in Shute v. Robins, 
3 C. & P. 82. 

(h) See the cases in the preceding notes to this section. 

41. — (1.) A bill is duly presented for acceptance which Rules as to 

• xj« 1 •jiAi^Ti* I presentment 

IS presented m accordance with the following rules : for acceptance 

(a) The presentment must be made by or on behalf of ^^^ excuses 

' *^ •' for non-pre- 

the holder (z) to the drawee (y), or to some person sentment. 

authorised to accept or refuse acceptance (x) on ind. Act, s. 6i. 

his behalf, at a reasonable hour (w) on a business ^^^' '^^*» ^ ''^' 
day (v) and before the bill is overdue : 

(b) Where the bill is addressed to two or more drawees, ind. Act. ss. 34 
who are not partners, presentment must be made to *^ ^^* 
them all (u), unless one has authority to accept for 

all, then presentment may be made to him only (t). 

(c) Where the drawee is dead, presentment may be 
made to his personal representative (s) : 

(d) Where the drawee is bankrupt, presentment may ind. Act, s. 75. 
be made to him or his trustee : 

(e) Where authorised by agreement or usage, a pre- ind. Act, s. 75. 
sentment through the post-office is sufficient (r), 

(2.) Presentment in accordance with these rules is 
excused, and a bill may be treated as dishonoured by non- 
acceptance — 

(fl) Where the drawee is dead, or bankrupt, or is a 
fictitious person, or a person not having capacity to 
contract by bill (j) : 

(b) Where, after the exercise of reasonable diligence, ind. Act, 
such presentment cannot be efifeeted (p) : "• '« <■"> 

(c) Where, although the presentment has been irre- 
gular, acceptance has been refused on some other 
ground. 
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(3.) The fact that the holder has reason to belieye that 
the bill on presentment will be dishonoured, does not 
excuse presentment (o). 

(z) As to the necessity for presentment for acceptance, see sub- 
sect. 1 and note (a) thereto of sect. 39. A bill may be presented for 
acceptance by any person told or instructed to do so by or on behalf of 
the holder. As to the duties of an agent in presenting for acceptance, 
see Bank of Van DiemerCs Land v. Bank of Victoria^ cited in note (e) 
to sect. 40 of this Act. 

(y) As to prescntmeut for acceptance to the drawee, see Byles on 
Bills, 13th Ed., 185. 

(x) It has been held that it is not sufficient to call at the residence 
of the drawee and to present the bill for acceptance to a person 
unknown to the person calling. Cheek y. Boperj 5 Esp. 175. 

(w) '*The usi^e on bills of exchange is established; they are 
payable any time on the last day of grace on demand, provided that 
demand be made within reasonable hours ;" per Buller, J., in LefUey 
V. MUh, 4 T. R. 174. The same rule applies to presentment for 
acceptance as is provided by this sub-section. As to what is a 
reasonable hour on a business day, it is submitted that the words 
mean the usual hours of business. Thus in Parker v. Oordon^ 6 Esp. 
41, it was held that if a bill be made payable at a banker's, it must be 
presented within banking hours. So that a bill which has to be 
accepted by a banker must be presented within banking hours. As to 
reasonable hour in any other business, see Startup v. Ma4:donald, 
6 M. & G. 693. 

(v) By sect. 92 of this Act, '' Non-business days for the purposes of 
this Act mean: (a) Sunday, Good Friday, Christmas Day; (6) A 
bank holiday under the Bank Holidays Act, 1871, or Acts amending 
it ; (c) A day appointed by Royal Proclamation as a public issi or 
thanksgiving day." Any other day by that section is a business day. 
Where the day on which a bill has to be presented for acceptance is a 
non-business day, other than a bank holiday, it must then be presented 
on the day preceding, unless the time within which the bill must be 
presented for acceptance is less than three days, in which case the non- 
business day must be excluded, and the day for presentment would be 
the day following ; see sections 14 and 92 of this Act and the notes 
thereto. 

(w) See Owen v. Van Ulster, 10 0. B. 318. As to acceptances by 
one partner, see note (b) to sect. 24 of this Act 
(0 See note (6) to sect. 24 of this Act 

(«) As to this see Byles on Bills (13th Edit. 186) ; Smith v. Bank 
of New South Wales, 8 Moore, P. C. C. (N. S.), pp. 459-462 ; 41 L. J. 
Ad. pp. 53-^5. Where the executor has not proved the will, see same 
case. 
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(r) See Kufh v. Weston^ 3 Esp. 54, where it was held that notice SS. 41, 42, 43. 
of the non-acceptance or non-payment of a bill is sufficiently given by p "~~" 
proving that a letter was regularly put into the post informing the presentment 
party of the fact. for acceptance 

(j) See note («) hereto. As to the drawee being a fictitious person, ^^ excuses 
see Smith v. Bellamy, 2 Stark. 223. sentmentl 

(p) As to what is reasonable diligence, see the judgment of Mellish, 
L. J., in Smith v. Bank of New South Wales, 8 Moore, P. C. C. (N". S.) 
pp. 459-462 ; 41 L. J. Ad. 54, 55 ; see also note (v) to sect. 36, and 
sect. 40, sub-s. 3, and the notes thereto. 

(o) See HiU v. Heap, D. & R. N. P. C. 57. 

42. — (1.) When a bill is duly presented for acceptance, Non-accept- 
and is not accepted within the customary time, the person "'^®' 
presenting it must treat it as dishonoured by non- ° • *^ » ®* 
acceptance. If he do not, the holder shall lose his right 
of recourse against the drawer and indorsers (a). 

(a) Customary time here means, it is submitted, reasonable time, ind. Act, s. 63. 
or to use the language of Lord Cairns in Bank of Van DiemevCs Land 
V. VicUyria Bank, L. R. 3 P. C. 542 ; 40 L. J. P. C. 8, " that limit of 
time which will preserve the right of the holder against the drawer." 
As we have seen, the drawee is entitled to reasonable time, generally 
twenty-four hours, to deliberate whether or not to accept ; and so it is Ind. Act, s. 83. 
provided by ss. 63 and 83 of the Indian Act. In one case it was held 
that where more than twenty-four hours are given, the holder should 
inform the antecedent parties, Ingram v. Foster, 2 Smith, 242. 

43. — (1.) A bill is dishonoured («) by non-accept- Dishonour by 

ance («/). non-acceptance 

w/ T / \ A *^° *** conse- 

(a) When it is duly presented (x) for acceptance, and quences. 
such an acceptance (w) as is prescribed by this i^^ ^^^> »• 6i. 
Act is refused or cannot be obtained ; or 
(I) When presentment for acceptance is excused (v) 
aud the bill is not accepted. 
(2.) Subject to the provisions of this Act, when a bill 
is dishonoured by non-acceptance, an immediate right 
of recourse against the drawer and indorsers accrues 
to the holder (t), and no presentment for payment is 
necessary. 

(z) As to what an acceptance is see section 19 of this Act, and the 
sub-sections of the same and the notes thereto. As to when a bill may 
be accepted, see sect. 18 of this Act, and the sub-sections of the 
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SS. 43, 44. same and the notes thereto. As to the drawee being allowed a 

^ reasonable time for deliberating as to whether he will accept or not, 

Dishonotir by x x i a x« 

non-acoeptanco ^ ^«*« ^ ^"^ ^^^"""^ 

and its conse- (y) As to when a bill may be accepted see sect. 18 of this Act and 

quences. the.sub-sections of the same and the notes thereto. 

(x) As to what is a due presentment for acceptance see sect. 41 (1) 
of this Act and subdivisions (a) (6) (c) (d) and (e) thereof, and the 
notes thereto. 

(w) That is to say, an unqualified acceptance, as to which see 
sect. 44 (1) of this Act and the notes thereto. 

(v) As to when presentment for acceptance is excused, see sub- 
sect. (2) of sect. 41 of this Act, and the subdivisions (a) (6) and (c) 
thereof and the notes thereto. 

(Jt) See sub-sect. (1) of sect. 39 of this Act and the notes thereto. 

Duties as to 44. — (1.) The holder of a bill may refuse (a) to take a 

acMptance. qualified (J) acceptance, aud if he does not obtain an un- 
ind. Act, 8. 91. qualified acceptance, may treat the bill as dishonoured (c) 

by non-acceptance, 
ind. Act, 8. 86. (2.) Where a qualified acceptance is taken, and the 

drawer or an indorser has not expressly or impliedly 
authorized the holder to take a qualified acceptance, or 
does not subsequently assent thereto, such drawer or 
indorser is discharged from his linbility on the bill (d). 

The provisions of this sub-section do not apply to a 
partial acceptance, whereof due notice has been 
given (e). Where a foreign bill has been accepted as to 
paii, it must be protested as to the balance (/). 
' (3.) When the drawer or indorser of a bill receives 

notice of a qualified acceptance, and does not within a 
reasonable time express his dissent to the holder, he shall 
be deemed to have assented thereto. 

(a) "A man is not bound to receive a limited and qualified 
acceptance ; he may refuse it and resort to the drawer ; per Chambre, 
J., in Gammon v. SchmoU, 5 Taunt. 353 ; see also the judgment of 
Lord EUenborough in Boehm v. Oarcias, 1 Camp. 425; and of 
Bayley, J., in Sehag v. Ahithol, 4 M. & S. 462 ; Story on Bills, s. 240; 
Byles on Bills (13th Edit.), 195. 

(h) As to qualified acceptances see sect. 19 (z) of this Act, and 
subdivisions (a) (b) (c) (d) and (e) thereof, and notes (I) (m) (n) (o) 
(p) and (r) thereto. 

(c) See note (a) hereto. 
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(d) '^ If the holder take a qualified acceptance, it may be a question gg, 44 45, 

whether he ought not to give notice to all the parties to the bill, and 

whether, by omitting to do so, he does not discharge them ;*' per ^ j.®? ^ ^ 
Bay ley, J., in Sebag^ v. Abitbol, 4 M. & S. 462. See also note (6) acceptance, 
hereto. 

(e) As to partial acceptance contemplated by this sub-section see 
Julian V. Shohrooke, 2 Wils. 9 ; Wegerdoffe v. Keene, 1 Stra. 214. 

(J) There has been no decision exactly to this effect. See Story on 
Bills, s. 241. 

45. — Subject to the provisions of this Act a bill must Rules as to 
be duly presented for payment If it be not so presented ^r payment, 
the drawer and indorsers shall be discharged {z). 

A bill is duly presented for payment which is presented Ind. Act, ». 64. 
in accordance with the following rules : — 

(1.) Where the bill is not payable on demand, present- ind. Act, s. 66. 
ment must be made on the day it falls due {y). 

(2.) Where the bill is payable on demand, then, subject ind. Act, s. 74, 
to the provisions of this Act, presentment must be made 
within a reasonable time after its issue, in order to render 
the drawer liable ; and within a reasonable time after its 
indorsement, in order to render the indorser liable (aj). 

In determining what is a reasonable time, regard shall lnd.Act,s.i06. 
be had to the nature of the bill, the usage of the trade 
with regard to similar bills, and the facts of the particular 
case {w). 

(3.) Presentment must be made by the holder or by ind. Act, s. 6I. 
some person authorised to receive payment on his behalf 
at a reasonable hour {u) on a business day {v\ at the 
proper place as hereinafter defined (<), either to the 
person designated by the bill as payer, or to some person ind. Act, s. 75. 
authorised to pay or refuse payment on his behalf (s), if 
with the exercise of reasonable diligence such person can 
there be found. 

(4.) A bill is presented at the proper place : — . ind. Act, ss. 

(a) Where a place of payment is specified in the ^^* ^^' 

bill, and the bill is there presented (r). 
(6) Where no place of payment is specified, but the ind. Act, ss. 68 
address of the drawee or acceptor is given in the ^^ ^^' 
bill, and the bill is there presented (y). 
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s. 45. {c) Where no place of payment is specified and no 

RuieTaTto address given, and the bill is presented at the 

presentment drawee's or acceptor's place of business if known, 

^ and if not, at his ordinary residence if known {p\ 

ind Act' 8 71 (^) ^^ ^^y other case if presented to the drawee or 

acceptor wherever he can be found, or if presented 

at his last known place of business or residence (o)« 

Ind. Act, 8. 76, (5.) Where a bill is presented at the proper place, and 

•^ »•(«;• after the execcise of reasonable diligence no person 

authorised to pay or refuse payment can be found there, 
no further presentment to the drawee or acceptor is 
required (n). 

(6.) Where a bill is drawn upon or accepted by two 

or more persons who are not partners, and no place 

of payment is specified, presentment must be made to 

them all. 

Ind. Act, 8. 75. (7.) Where the drawee or acceptor of a biU is dead, and 

no place of payment is specified, presentment must be 
made to a personal representative, if such there be, and 
with the exercise of reasonable diligence he can be 
found (m). 

(8.) Where authorised by agreement or usage, a pre- 
sentment through the post-office is sufficient (Q. 

(z) '' Every 1)111 is to be properly presented for payment ; and in an 
action thereon against the drawer or indorser, a presentment accord- 
ing to the usage and custom of merchants must be averred and proved, 
per Bayley, J., in Rowe v. Toung, 2 Bligh, H. L. 468 ; and in Peacock 
V. Funsdl, 82 L. J. G. P. 266, it was held that a bill taken as 
collateral security must be presented for payment when it becomes 
due, and the omission so to present discharges the debtor both on the 
bill and on the original consideration ; see also Orovie v. Clay, 9 Ex. 
206 ; 23 L. J. Ex. 150. '' In an action on a bill against the acceptor, 
presentment (generally speaking) need not be averred or proved, per 
Bayley, J., in Bowe v. Yotmg, supra. 

(y) ^y ^^^' 1^ o^ ^^^ -^^^ ^^^ sub-sect. (1) thereof three days of 
grace are, in every case where the bill itself does not otherwise provide, 
added to the time of payment as fixed by the bill, and the bill is due 
and payable on the last day of grace. See further sub-sects. (2) (3) 
and (4), and subdivisions (a) and (b) of sub-sect. (1) of that section, 
and notes (Z) (m) (n) (o) (p) (q) and (r) thereto. Payment is demand- 
able when the bill is due, and not before ; Story on Bills, s. 324 ; 
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Wiffm V. Boberts, 1 Esp. 261. The holder of a bill is entitled to S. 45. 
know, on the day when it becomes due, whether it is honoured or """^ 

dishonoured. Cocks v. Mnstermanj 9 M. & W. 902. In the time for presentment 
the presentment of a bill, the day of presentment is excluded, Lester for payment. 
V. Garland^ 15 Ves. 256. 

(x) See Byles on BUls (13th Edition) 211 ; Chalmers' Digest of the 
Law of Bills of Exchange (2nd Edition) 140 ; Story on Bills, s. 326. 

(w) This is the same, in language, as sub-sect. (3) of sect. 40 of this 
Act, which see, and also notes (d) (e) (/) and (g) thereto, 
(tt) See note (w;) to section 41. 

(v) See note (y) to section 41. As we have seen already if a bill is 
payable at a banker's it must be presented during banking hours, 
Panrker v. Gordon, 7 East, 385 ; but it has been held that if a bill 
is presented at a bank or other place of business at other than the usual 
banking or business hours, and no objection is made thereto, it is a 
good presentment, Gamett v. Woodcock^ 6 M. & S. 44. It has been 
held that if a bill is payable at a banker's, and it is before its maturity 
indorsed to him, presentment is not necessary, Bailey y. Porter, 14 
M. & W. 44. 

(f) As to the definition of a proper place, see sub-section 4 and the 
notes thereto. 

(«) As to who is such an agent of the payer as is contemplated by 
this sub-section, see Cromwdl v. Hynson, 2 Esp. 211 ; Beyndds y. 
ChettU, 2 Camp. 696 ; Bobson v. Bennett, 2 Taunt. 388 ; thilijas v. 
Astling, 2 Taunt. 206. 

(r) It was formerly held that an acceptance payable at a particular 
place was a qualified acceptance, and that presentment at such place 
was absolutely necessary, Bowe y. Young, 2 B. & B. 166 ; 2 Bligh, 
H. L. 468. In consequence of this the statute 1 & 2 Geo. 4, c. 78, was 
passed, which proyided that an acceptance payable at a particular 
place is a general acceptance unless it was stated to be payable there 
only and not elsewhere. Since this statute there haye been decisions 
to the same effect, see Turner y. Hayden, 4 B. & C. 1 ; Sdby y. Eden, 
3 Bing. 611 ; 11 Moo. 511 ; FayU y. Bird, 6 B. & C. 531 ; 2 C. & 
P. 303. Where a bill was made payable in a particular town it was 
held that a presentment at the two banking-houses at that place 
was sufficient. Hardy y. Woodroofe, 2 Stark. 319 ; and where a bill 
was made payable at one of two towns a presentment at either was 
sufficient, Beeching y. Gower, Holt. N. P. C. 313. The present sub- 
diyision (a) of sub-sect. (4) of this section does not seem to haye made 
any alteration in the law on this point. 

(q) Before this Act it was held that if the place of payment was 
mentioned in a memorandum in the margin, and not in the body of 
the bill or note, presentment at that place was not necessary, as such 
memorandum was only a direction, Price y. Mitchell, 4 Camp. 200 ; 
Williams y. Waring, 10 B. & C. 2 ; 5 M. & R. 9. And it was in 
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delay or non- 
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Ind. Act, 8. 76, 
sub-s. (a). 



another case held that a memorandum is no part of the bill, Masters 
V. Baretto, 19 L. J. G. P. 50. But see Trecothick y. Edwin, 1 Stark. 
468, where the contrary was held. The latter case, however, proceeded 
on the ground of the body of the note and the place of payment being 
printed. See further sect. 87 and the notes thereto. 

(p) And this, even though the acceptor has removed, provided 
the new address be not known to the holder, vide Buxton v. Jones, 
1 li. & G. 86 ; Broum v. M'Dermot, 5 Esp. 266. 

(0) Where a bill was made payable at a particular house, it was 
held that presentment ai the door was sufficient if the house was shut 
up, Hine v. Alldy, 4 B. & Ad. 624 ; 1 N. & M. 433. And where 
the house was not shut up, presentment to any inmate was considered 
sufficient, Cromwell v. Hynson, 2 Esp. 211 ; Buxton v. Jones, 1 M. & 
G.83. 

(n) vide note (o) hereof. 

(m) As to presentment to a personal representative, see Caunt v. 
Thompson, 7 C. B. 400. 

(1) As to presentment through the post see note (r) to section 41. 

46. — (1.) Delay in making presentment for payment is 
excused when the delay is caused by circumstances 
beyond the control of the holder, and not imputable to 
his default, misconduct, or negligence {z) ; when the cause 
of delay ceases to operate presentment must be made with 
reasonable diligence. 

(2.) Presentment for payment is dispensed with — 

(a) Where, after the exercise of reasonable diligence, 
presentment as required by this Act cannot be 
effected (y). 

The fact that the holder has reason to believe that the 
bill will, on presentment, be dishonoured, does not dis- 
pense with the necessity for presentment (w). 

(b) Where the drawee is a fictitious person (v). 

(c) As regards the drawer, where the drawee or accep- 
tor is not bound, as between himself and the drawer, 
to accept or pay the bill, and the drawer hasno reason 
to believe that the bill would be paid if presented (^). 

(d) As regards an indorser, where the bill was 
accepted or made for the accommodation of that 
indorser, and he has no reason to expect that the 
bill would be paid if presented (s). 

(e) By waiver of presentment, express or implied (r). 
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(z) This is the same as a part of Lord Denman's judgment in S. 49. 
Rothschild V. Curriey 1 Q. B. 47, which is as follows : " It appears to — " 

us that the delay was attributable to circumstances over which the ^^j^ ^^ ^^^^ 
notary had no control, and therefore was satisfactorily accounted for." presentment 
" If by an alteration of the local law pending the currency of the bill, ^^^ payment, 
the obligations of the acceptor are rendered more onerous, those of the 
indorser becomes so likewise. On the other hand, if the time of pay- 
ment were postponed by a period of grace being allowed, or by an 
enactment that a bill falling due on a day appointed to be kept as a 
holiday, should be payable a day after, the period at which the liability 
of the indorser on nonpayment by the acceptor would arise, would be 
pro tanto delayed. If the right of the holder as against the acceptor 
and the antecedent parties can be thus modified in respect of the time 
of payment, there can be no injustice or hardship towards them in 
holding him exempted from the obligations of presenting the bill 
earlier than his right of payment accrues, or of giving notice of dis- 
honour in order to preserve his right of recourse to them " ; per Cock- 
burn, L.C. J., in JRouqttette v. Overmanriy L. R. 10 Q. B. 525. In this 
case the bill was accepted by French subjects at Paris, and was pay- 
able on the 5th October, 1870. In consequence of the Franco-German 
war the time for presenting and protesting current bills was from time 
to time enlarged till the 5 th Sept. 1871. On that day the bill was 
presented to the acceptors and payment refused; thereupon it was 
duly protested and notice of dishonour given ; it was held that the 
defendants (drawers) were liable. See also Byles on Bills (13th 
Edition), p. 219. 

(y) An averment that the bill when due was presented and shewn 
to the acceptor for payment is supported by proof that the holder 
went to the acceptor's place of business to present it, but found the 
house shut up and no one there, Hine v. Alldy, 4 B. & Ad. 624 ; 1 
N. & M. 433. But an allegation that the plaintiffs were ready to 
present and would have presented, but that the defendant was not to 
be found, will not do, ISands v. Clarke, 19 U J. C. P. 84 ; 8 0. B. 751. 
If a bill is payable at a banker's and the defendant is not to be found, 
presentment at the banker's is sufficient. Hardy v. Woodroofe, 2 
Stark, 319. 

(w) See Bmoes v. HoTve, 6 Taunt. 30 ; Ex parte Bignddy 1 Deac. 
712 ; 2 Mont. & Ayr. 633. Nor will the bankruptcy of the drawer or 
acceptor dispense with presentment or notice of dishonour, see EsdaUe 
V. Sowerhy, 11 East, 117 ; BoTvea v. Hoive, 5 Taunt. 30 ; Ex parte 
Johnston, 1 Mont. & Ayr. 622 ; 3 Deac. & Chitty, 443 ; Story on Bills, 
sect. 326. See also Quinn v. Fitzgerald, 1 Ir. C. L. H. 552. As to 
cheques, see sect. 74 of this Act, note (o) thereto. 

(v) So laid down by Lord Ellenborough in Smith v. Bellamy, 

2 Stark. 223. 
(t) For example, absence of effects of the drawer in the drawee's 
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SS. 46, 47, 48. hands at the time of drawing the bill and of its maturity, Dennis 

y. Marrice^ 3 Esp. 158; Terry y. Parker, 6 A. & E. 602. As to 
cheques see the cases cited under sect. 74, note (a). 

(«) In Turner y. Samson^ 2 Q. B. D. 23, it was held that if the in- 
tention of all parties to an accommodation bill is that it should be 
met by the last indorser, he need not haye notice of dishonour. 

(r) As where the indorser had paid part of the note ; Vaughan y. 
FvXLer, 2 Stra. 1246 ; or an application for further time to pay, with 
knowledge of the want of due presentation; Eopdy y. Dufreane, 
15 East, 275 ; Lumdie y. Bcbertson, 7 East, 231 ; or if there be an 
agreement on the part of the bankrupt that the bill should not be 
presented, per Erskine, G.J., in Ex parte Bignotd, 1 Beac. 737; 
Gunton y. Jtfe&s, 1 B. & G. 193 ; Story on Bills, sect. 373. 



Dishonour bj 
non-payment. 

Ind. Act, s. 92. 



47. — (1.) A bill is dishonoured by non-payment (a) 
when it » duly presented for payment (z) and payment 
is refused or cannot be obtained, or (b) when presentment 
is excused (y) and the bill is overdue and unpaid. 
ind. Act, 8. 92. (2.) Subject to the provisions of this Act, when a bill 

is dishonoured by non-payment, an immediate right of 
recourse against the drawer and indorsers accrues to the 
holder (x). 

(z) As to when a bill is duly presented for payment, see sub-sects* 
(1) (2) (3) (4) (5) (6) (7) and (8) of sect. 45 of this Act, and the notes 
thereta 

(y) As to when presentment is excused, see sub-sects. (1) and (2) 
of sect. 46 and the notes to the same. 

(x) It was so laid down by Lord Lyndhurst in Siggers y. Lewis, 
1 G. M. & R. 370, overruling W^alker v. Bames, 5 Taunt. 240, where 
it was held that a tender within a reasonable time after notice of dis- 
honour prevented the plaintiff from recovering damages for the time 
between the notice of dishonour and the tender. 

Notice of 48. — Subject to the provisions of this Act, when a bill 

effect^of non^ ^^ he&xi dishonoured by non-acceptance (a) or by non- 
notice, payment (J), notice of dishonour (c) must be given to the 
Ind. Act, 8. 93. drawer and each indorser {d)^ and any drawer or indorser 

to whom such notice is not given is discharged («). 

Provided that — 

(1) Where a bill is dishonoured by;ion-acceptance and 

notice of dishonour is not given, the rights of a holder in 

due course subsequent to the omission shall not be 

prejudiced by the omission (/). 
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(2.) Where a bill is dishonoured by non-acceptance, ss. 48, 49. 

and due notice of dishonour is given, it shall not be Notice of 

necessary to give notice of a subsequent dishonour by <Jwiionour and 

non-payment unless the bill shall in the meantime have notice. 
been accepted (g). 

(a) As to dishonour by non-acceptance, see sub-sect. (1) of sect. 
43 of this Act and the notes thereto. 

(b) As to dishonour by non-payment, see sub-sect. (1) of sect. 47 
of this Act and the notes thereto. 

(c) Unless the want of such notice is excused by sect. 50 of this Act. 
It has been held before this Act that a creditor who holds a bill as 
collateral security must give notice of dishonour, Peacock v. Purssdl^ 
14 C. B. N. S. 728 ; 32 L. J. C. P. 266. 

(d) The drawer and every indorser of a bill of exchange has always 
been entitled to notice of dishonour, see Bridges v. Berry ^ 3 Taunt. 
130 ; unless there are any circumstances to excuse it, per Blackburn, 
J., in Berridge v. Mtxgeraldy L. H. 4 Q. B. 642. But the acceptor of a 
bill or the maker of a note is not entitled to notice of dishonour, 
IVecu^ier v. Hinton, 4 B. & Aid. 413 ; the rule is that the party, other 
than the acceptor, is entitled to notice of dishonour within a reason- 
able time, per Jervis, O.J., in Bowe v. Tipper ^ 22 L. J. C. P. 137 ; 
nor is the maker of a note entitled to dishonour, Pearse y. Pemherthy, 
3 Camp. 261. 

(e) See notes (c) and (d) hereto. 

(/) It was laid down in Dunn v. 0*Keefe, 5 M. & S. 282. But 
such drawer or indorser is discharged as regards the holder at the time 
of dishonour and all subsequent holders with notice thereof, Boscoe v. 
Hofrdy, 12 East, 434. 

{g) It was so held in WhiUhead v. WaLher, 9 M. & W. 506 ; see 
also Hickting v. Hardey^ 7 Taimt. 312. 

49. — ^Notice of dishonour in order to be valid and RuUsasto 
effectual must be given in accordance with the following ??V^* °^ 

_ *^ o dishonour. 

rules : 

(1.) The notice must be given by or on behalf of the ind. Act, s. 93. 
holder (z)^ or by or on behalf of an indorser, who at the 
time of giving it is himself liable on the bill (y). 

(2.) Notice of dishonour may be given by an agent 
either in his own name (x), or in the name of any party 
entitled to give notice whether that party be his principal 
or not (w). 

(3.) Where the notice is given by or on behalf of the 
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S. 49. bolder, it enures for the benefit of all subsequent holders 

Rules as to and all prior indorsers who have a right of recourse 

dUhonour. agaiDst the party to whom it is given (v). 

ind. Act, 8. 93. (4«) Where notice is given by or on behalf of an 

indorser entitled to give notice as hereinbefore provided, 
it enures for the benefit of the holder and all indorsers 
subsequent to the party to whom notice is given {t). 

Ind. Act, s. 94. (5.) The notico may be given in writing or by per- 
sonal communication (5), and may be given in any terms 
which sufficiently identify the bill, and intimate that 
the bill has been dishonoured by non-acceptance or 
non-payment (r). 

(6.) The return of a dishonoured bill to the drawer 
or an indorser is, in point of form, deemed a sufficient 
notice of dishonour {q). 

(7.) A written notice need not be signed {p\ and 
an insufficient written notice may be supplemented and 
validated by verbal communication (0). A misde- 
scription of the bill shall not vitiate the notice unless 
the party to whom the notice is given is in fact misled 
thereby (n). 

Ind. Act. 8. 94. (8). Where notice of dishonour is required to be given 

to any person, it may be given either to the party himself, 
or to his agent in that behalf (m). 

Ind. Act, 8. 94. (9.) Where the drawer or indorser is dead, and the 

party giving notice knows it, the notice must be given to 
a personal representative if such there be, and with the 
exercise of reasonable diligence he can be found (Z). 

Ind. Act, 8. 94. (10.) Where the drawer or indorser is bankrupt, 

notice may be given either to the party himself or to the 
trustee {k). 

(11.) Where there are two or more drawers or in- 
dorsers who are not partners, notice must be given to each 
of them, unless one of them has authority to receive such 
notice for the others (J). 

Ind. Act, 8. 94. (12.) The notice may be given as soon as the bill is 
dishonoured (t), and must be given within a reasonable 
time thereafter (A). 

In the absence of special circumstances, notice is not 
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deemed to have been given within a reasonable time, ^ 49. 

unless — Rules as to 

(a) Where the person giving and the person to re- J^honour 
ceive notice reside in the same place, the notice ind.Act,s. 106. 
is given or sent off in time to reach the latter on 
the day after the dishonour of the bill {g). 
(I) Where the person giving and the person to lnd.Act,i. 106. 
receive notice reside in different places, the notice 
is sent off on the day after the dishonour of the 
bill, if there be a post at a convenient hour on that 
day (/), and if there be no such post on that day, 
then by the next post thereafter (e). 
(13.) Where a bill when dishonoured is in the hands of ind. Act, s. 96. 
an agent, he may either himself give notice to the 
parties liable on the bill, or he may give notice to his 
principal. If he gives notice to his principal, he must do 
so within the same time as if he were the holder, and the 
principal upon receipt of such notice has himself the same 
time for giving notice as if the agent had been an inde- 
pendent holder (d). 

(14.) Where a party to a bill receives due notice of ind. Act, s. 95. 
dishonour, he has after the receipt of such notice the same 
period of time forgiving notice to antecedent parties that 
the holder has after the dishonour (c). 

(15.) Where a notice of dishonour is duly addressed ind. Act, ». 94. 
and posted, the sender is deemed to have given due notice 
of dishonour, notwithstanding any miscarriage by the post- 
oflSce (6). 

(z) It was so held in Stewart v. Kmriett, 2 Camp. 177, where Lord 
EUenborough said that the notice must come from the person who can 
give the drawer or indorser his immediate remedy upon the hill, and 
not from a stranger ; and notice of dishonour may he given by any 
party to the bill, Jameson v. Smnton, 2 Gamp. 373 ; in Chapman v. 
Keane, 3 A. & E. 193, it was held that the holder of a bill is entitled 
to avail himself of notice of dishonour given by any party to the bill ; 
and that therefore an indorsee, who has indorsed over, and is not the 
holder at the time of the maturity and dishonour, may give notice at 
such time to an earlier party, and upon afterwards taking up the bill 
and suing such party, may avail himself of such notice. It has also 
been held that the holder need not inform a party, to whom he gives 

Q 
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S. <i9. notice of dishonour, that he looks to him for payment, Mien y. 

Rvles at t* Brown, 11 M, & W. 372. Notice of dishonour by an agent is suffi^ 
notice of cient, as, for example, by the defendant's clerk, Newen v. QtU^ 8 G. & 

dishonour, p. 367 ; or by an agent to indorse. Firth v. Thrush, 8 B. & C. 387 ; or 

by an agent to receive payment, Rov)e v. Tipper, 13 0. B. 249 ; and a 
mistake by such an agent in the notice in the name of the holder is 
immaterial, EarriKm v. Evtcoe, 15 M. & W. 231 ; Stoiy on Bills, 
B.803. 

(y) See Chapmom v. Keane, and Miera y. Brovm, supra. 

(«) A notice of dishonour given by an attorney in his own name, 
was held sufficient, Woodthorpe v. Latves, 2 M. & W. 109. 

(w) Bee Harrison v. Buscoe, supra ; Woodthorpe v. Lawes, supra ; 
any agent in possession of the \AU. may give the notioe, and it need 
not state at whose request it was given* or who was the owner of the 
bill (Kent's Commentaries, vol. iii. p. 108). 

(v) So stated in Bayley on Bills (6th Edit.), p. 251 ; Byles on Bills 
(13th Edit.), p. 291. 

(t) It was decided in Lysaght v. Bryant, 19 L. J. C. P. 160, that a 
notioe of dishonoTir given by a party to the bill liable to be sued, or 
w)io may be entitled to sue, enures to the ben^t of anteoed^it 
parties; but the present sab-section goes farther, and now such a 
notice enures to the benefit of subsequent holders as well as prior 
indorsers. 

(s) No particular form or language has ever been necessary, nor has 
it been necessary to give it in writiDg. The notice of dishonour, it 
was once held, should inform the party either by express terms or by 
necessary implication, that the bill has been dishonoured, and that the 
holder looks to him for payment, Solarte v. Palmer, 1 Bing. N. C. 
194; East v. Smiih, 16 L. J. Q. B. 292; but it has been decided in 
other cases that the notice need not state that the holder looks to the 
party addressed for payment, but must state the dishonour either 
expressly, Fwrze v. JSharwood, 2 Q. B. 388 ; Miers v. Broum, 11 M. & 
W. 372 ; or by implication. Bain v. Gregory, 14 L. T. N. S. 601 ; 
Stocken v. Collins, 9 G. & P. 653. As to the various forms of such 
notices, see the cases already cited under this section, and Messenger v. 
Gouihey, 1 M. & G. 76; Hedgar v. Steavenson, 2 M. & W. 299; 
B<mlton V. Welsk, S Bing. N. G. 688; Houlditeh v. Cauiy^ 4 Bing. 
N. G. 411 ; Bobson v. Curlewis, 2 Q. B. 421 ; Everard v. WaietM., 22 
L. J. Q. B. 222 ; Paul v. Jod, 28 L. J. Ex. 143. A notice of dis- 
honour headed with the name of the bank (the holder's) is sufficient, 
though it has no signature at the foot, Maxwell v. Brain, 10 L. T. N.& 
301. In Metoal/e v. Richardson, 11 G. B. 1011, it was held that a 
verbal notice of dishonour is not to be construed with the same strict- 
ness as a wTitten notice, provided there be enough to warrant the jury 
in assuming that the party to whom the notice is given is informed 
that the bill has been duly presented and dishonoured, and that he is 
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looked to for payment. Even tboiii^ « protest has in fact been made, s. 49. 
tiie notice of dishonour need not mantton the fact, Ex ^orte Laufmihal, - — 
In. re Latoenthdl, L. R. 9 Gk, 691. notice of 

(r) See the last preceding note. dishonour. 

^q) In Homego v. Cavme^ 2 M. & W. 348, the bifl was taken by a 
person sent by the holder to the drawer's house and the drawer being 
away, a TerbaJ message was left for the drawer, iim was held sufficient 
notice of dishonour. 

(p) So hdd ia Masno&a y. Bmin, 10 L. T. N. S. 301. 

(o) See Hovlditdk y. Canty, 4 Bing. N. C. 411, where such evi- 
dence was admitted ; see also Metcal/e y. Eichardson^ 11 0. B. 1011. 

(n) A notice of dishonour described an instrument as a note instead 
of a hill ; it was held a sufficient notice. Stockman v. Parr, 11 M. & 
W. 809 ; or vice versd, Messenger y. Southey, 1 M. & G. 76 ; so where 
the notice of dishonour to the defendant described the bill as '' your 
acceptance/' whereas it was really drawn by the defendant, it was 
held sufficient, Mellersh y. Bippen, 7 Ex. 578 ; so also where the biU 
was in the notice leferred to as " your draft" without any date, &c., it 
was held sufficient, "ShelUm y. Braithwaite, 7 M. & W. 436 ; so where 
the na^ne of the acceptor was wrongly described in a notice <:^ dis- 
honour, such notice was held sufficient, Harpham y. Child, 1 F. & F. 
652. Again, where the notice stated that the bill was payable at the 
London and Westminster Bank, whereas it was made payable at the 
London Joint Stock Bank, it was held sufficient; Bromage y. 
Vaughan, 9 Q. B. 608 ; 16 L. J. Q. B. 10. 

^m) Crosse y^ Smith, 1 M. & S. 545 ; it was held in this case that it 
is the duty of a merchant to haye his counting-house open during 
business hours, and some one there, and a yerbal notice sent there, 
though it be closed or no one there, is sufficient. The wife of the 
drawer of a bill of exchange is an agent for this purpose, Wharton y. 
Wright, 1 C. & K. 585 ; Cromwell v. Hynson, 2 Esp. 511 ; Bbusego y. 
Covme, 2 M. & W. 348. So also notice to one who has authority to 
indorse for the drawer is a sufficient notice, per Lord Tenterden, C.J., 
in Firih y. Thrush, 8 B. & C. at p. 391 ; but a contrary decision has 
been come to in America ; 1 Parsons on Bills, 500. The clerk of a 
merchant has been held to be an agent to receive notice of dishonour, 
provided such notice be given to, or left with, such clerk at the count- 
ing-house of his employer, Crosse v. Smith, supra, at p. 554, citing 
Qoldsmith v. Bland, But a tradesman's f<n*eman or servant is not to 
be presumed to have authority to give a notice of dishonour for his 
master, East v. Smith, 16 L. J. Q. B. 292. Nor is the solicitor of the 
person to whom notice of dishonour should be given such an agent, 
1 Parsons on Bills, 499. 

(J) There has been no English decision to this effect, so far as we 
know, but the point has been so decided in America ; see 1 Parsons on 
Bills, 500 ; Story on Bills, sec. 305 ; see also s. 94 of the Indian Act. 

G 2 
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S. 49. {k) It has been held that notice of a dishonoured bill to a bankrupt, 

^ ' as drawer, before the choice of assignees is good, Ex parte Mdine^ 

notice of ^^ ^®8« 216'5 and if he abscond, the notice must be sent to his house, 

dishonour. Ehodes y. Froctor, 4 B. & G. 517 ; Ex parte Johnston, In re Cohen^ 

1 Mont. & Ayr. 622 ; again in Ex parte Chappd, 3 Mont. & Ayr. 490, 

it was held that notice of dishonour must be given to the bankrupt 

before the choice of assignees, and to them afterwards ; but this was 

not followed in Ex parte Baker, 4 Gh. D. 795 ; 46 L. J. Bankr. 60 ; 

36 L. T. N. S. 339 ; 25 W. B. 454, where it was decided that such 

notice may be given either to the bankrupt or to the trustee, by which 

decision the present sub-section seems to be suggested. 

(f) So held in America; see the cases cited in Parsons on Bills, 
voL L p. 502 ; Story on Bills, s. 299. But there has not, so fiEu: as we 
know, been any English decision to this effect. 

(t) So held in Burhridge v. Manners, 3 Gamp. 193, where the 
biU was dishonoured in the forenoon of the day it became due, and 
notice of dishonour was immediately sent to the defendant, an indorser. 
Story on Bills, s. 382. 

(h) As to reasonable time see sub-sect. (3) of sect. 40 of this Act, 
and notes (e) (/) (jg) and (h) thereto, and sub-sect. (2) of sect. 45 of 
this Act and notes (x) and (w) thereto. Before this Act it was held 
that in the consideration of the question of what is a reasonable time, 
non-business days should be excluded ; Lindo v. Unsworth, 2 Gamp. 
602. And now by sect. 92 of this Act (which also defines non- 
business days) such non-business days are excluded, where by this 
Act the time limited for doing any act or thing is less than three days. 

(g) So held before this Act ; see Smith v. MuUett, 2 Gamp. 208 ; 
allowing only one day to each party where all the parties reside in the 
same town is the established rule, per Lawrence, J., in Jameson v. 
Swinton, 2 Gamp. 374 ; the true rule is that a party in order to avoid 
laches must give notice by the same day's post and not by the next 
possible post, WiUiams v. Smiih, 2 B. & Aid. 496 ; see also Botve v. 
Tipper, 13 G. B., at p. 256 ; GladttfeU v. Twmer, L. R. 5 Ex. 69. 

(/) This is the same as before this Act; Hawkes v. Salter, 4 Bing. 
715 ; Williams v. Smith, 2 B. & Aid. 496. 

(e) So laid down in GeiU v. Jeremy, 1 M. & M. 61, where Lord 
Tenterden said : " The general rule is that the party need not write on 
the very day that he receives the notice ; if there be no post on the 
following day it makes no difference; the next post after the day on 
which he receives the notice is soon enough. See also Hawhes v. 
Salter, 4 Bing. 715. 

(d) So held hitherto, see Clode v. BayUy, 12 M. & W. 61 ; see also 
In re Leeds Banking Company, L. R. 1 Eq. 1 ; 36 L. J. Gh. 311, the 
decision in which seems to be overruled by the present sub-section. 

(c) See GeiU v. Jeremy, 1 M. & M. 61. 

(6) In Mackay v. Judkins, 1 F. & F. 208, following Saunderson v. 



BILLS OF EXCHANGE ACT; 85 

Judge, 2 H. Bl. 509; and Scott v. Liffard, 9 East, 347, it was held SS.^50. 
that it is not necessary that the notice should be shewn to have come Rules as to 
to the defendant's hands, nor is it any answer that it has not. It is >^ptioe of 
enough that the plaintiff has duly posted it ; see also Cagtrique v. ^ ^ 
Bemaho, 14 L. J. Q. B. 3 ; again in Woodcock v. ffouldsworth, 16 M. 
& W. 124, it was held that if a notice of dishonour be posted in due 
time, the holder is not prejudiced, if through mistake or delay of the 
post-office, it is not delivered in due time. It has been held that a 
letter directed " Mr. Haynes, Bristol," containing notice of the dis- 
honour of a bill is too general a direction to raise a presumption that 
the letter reached the particular individual intended, Walter v. 
Haynes J B. & M. 149 ; *but the fact that the holder had previously 
sent a letter to the drawer, addressed as he had dated the bill, is evidence 
on which a jury is warranted in finding that due diligence has been 
used to give notice of dishonour, though no inquiry had been made of 
the acceptor who knew the drawer's address, Burmester v. Barron^ 
17 Q. B. 828 ; following Mann v. Moore, B. & M. 249 ; Clarke v. 
Sharpe, 3^ M. & W. 166. But where notice of dishonour reaches the 
drawer too late, having first by mistake been sent to a wrong person, 
and such mistake arose from the indistinctness of the drawer's writing 
on the bill, he is not discharged, Hewitt v, Thompson^ 1 Moo. & 
Bob. 543. 

50. — (1 .) Delay in giving notice of dishonour is ex- Excuses for 
cused where the delay is caused by circumstances beyond SeUy °*'^ *"^ 
the control of the party giving notice, and not imputable 
to his default, misconduct, or negligence («). When the 
cause of delay ceases to operate, the notice must be given 
with reasonable diligence {y\ 

(2.) Notice of dishonour is dispensed with — ind. Act, ». 98, 

(a) When, after the exercise of reasonable diligence, ^^^^ ^^^ 
notice as required by this Act cannot be given or gublg. \d)! * 
does not reach the drawer or indorser sought to be 
charged {x) : 
Q)) By waiver express or implied. Notice of dishonour ind. Act, s. 98, 
may be waived before the time of giving notice *^ "^ ^^^* 
has arrived, or after the omission to give due 
notice {w) : 
(c) As regards the drawer in the following cases, namely, ind. Act, s. 98, 
(1) where drawer and drawee are the same person '*"^*' ^*^- 
{v) ; (2) where the drawee is a fictitious person or a 
person not having capacity .to contract {t) ; (3) 
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^^' where the drawer is the person to whom the HII 

Excuses for is presented for payment {$) ; (4) where the drawee 

deray***"^* "** OT acceptor ia as between himself and the drawer 

under no obligation to accept or pay the bill (r) * 
(5) where the drawer has countermanded pay- 
ment {q)\ 
ind. Act, 8. 98, (d) As regards the iodorser in the following eases, 
subs. (6). namely, (1) where the drawee is a fictitioDg person 

or a person not haying capacity to contract, and 
the indorser was aware of the fact ai the time he 
indorsed the bill (p) ; (2) where the indorser is the 
person to whom the bill is presented for payment 
iff) ; (3) where the bill was accepted or made for his 
accommodation (n). 

(e) It has been held that where the holder does not know the 
indorser's address he is excused for not giTing regular notice of dis- 
hoiK>ur if he use reasonable diligence to discover where the indorser 
may be founds Bateman v. Joseph, 2 Camp. 461 ; see also Baldmn 
y. Eichardson, 1 B. & C. 245 ; and Qladwdl y. Turner, L. B. 5 Ex. 59. 
As to the delay in giving the notice of dishonour being caused by 
circumstances beyond one's control, see Berridge y. Fitzgerald, L^ B. 4 
Q. B. 639. iBut it is not enough to make such inquiries at the 
place where the bill is payable, Beveridge v. Bwrgu^ 3 Gamp. 262. 
Again the delay is excused if the notice of dishonour is sent by mistake 
to a wrong person, through the indistinctness of the drawer's writing 
on the bill, Hemtt y. Thompson, 1 Moo. & Bob. 543. 

(y) See Dixon v. Johnson, 1 Jur. N. S. 70, where the holder on the 
maturity of the bill not knowing the defendant's address, wrote for it 
to another indorsee, and on the day he received an answer sent notice 
of dishonour to the defendant, and it was held sufficient. 

(x) As to reasonable diligence see section 36, sub-s. (3), and 
note (v) thereto ; section 39, sub-sec. (4), and note (e) thereto. 

(w) There can be no difficulty as to an express waiver. But as to 
the circumstances from which a waiver will be implied, see Brett v. 
Levett, 13 East, 214; Bishop v. Eowe, 3 M. & S. 362; Campbdlv, 
Webster, 15 L. J. C. P. 4 ; MUls v. Oihson, 16 L. J. C. P. 249 ; Jack- 
son V. CoUins, 17 L. J. Q. B. 142 ; Browndl v. Bonney, 1 Q. B. 39 ; 
Baybey v. OUhert, 30 L. J. Ex. 170 ; Woods v. Dean, 3 B. & S. 101 ; 
32 L. J. Q. B. 1 ; North Staff(/rd Company v. Wythies, 2 F. & F. 
563. From these cases it would seem that if, on the maturity of a 
bill, the party entitled to notice of dishonour, acknowledges the debt, 
or promises to pay it, or asks for time, that in a waiver of the want 
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of notice of dishonour : although mere acknowledgment without a 8. 50. 

promise to pay lias not heen considered sufiBcient to amount to "^ 

waiver, see Baker v. Birch^ 3 Camp. 107 ; Fickin v. Chuham, 1 Cr. & non-notice and 
M. 725 ; Hicks v. Beaufort^ 4 Bing. N. C. 229 ; Lecaan v. Kirkman, delay. 
6 Jur. N. S. 17 ; Story on Bills, s. 320. . 

(v) Because the instrument is then a promissory note, the drawer 
being the maker, and so not entitled to notice of dishonour ; see ^ 

sect. 5 (2) and the notes thereto. 

(0 So held in Smi^ v. BeOamy, 2 Stark. 223. 

(s) '* If, for example, A. draws on himself, payable to himself, and 
then accepts, and then indorses, a holder need not first demand of him 
as drawee, and then notify him of non-payment as drawer, and then 
notify him again as indorser,'* 1 Parsons on Bills, 521. See Caunt v. 
Thompson, 7 a B. 400; 18 L. J. a P. 125. 

(r) 'lliis is the case of an acceptor who has accepted for the 
accommodation of the drawer whom the drawer has not put in funds 
for the purpose of meeting the bill, see Bickerdike v. Bollman, 2 Sm. 
L. C. (8th Edition), p. 51 ; 1 T. R. 405 ; and Ooodall v. DoUey, 
1 T. R. 712; Eogen v. Stephens, 2 T. R. 713; Legge r. Thorpe, 
12 East, 171 ; Claridge r. Daiton, 2 M. & S. 226 ; Carter v. Flower, 
16 M. & W. 743 ; Evmurd v. Watwin, 1 E. & B. 804, and the other 
cases discussed in the notes to the same. But it has been held that 
the drawer is entitled to notice if he had reasonable ground to expect 
that the bill would be honoured on the strength of the consignment, 
Rucker v. HiUer, 3 Camp. 217. And that, too, although the funds 
may not have actually arrived, Robins v. Gibson, 3 Camp. 334 But 
the drawer is not entitled to notice if the funds either in the hands of 
or on their way to the acceptor are not suffici^it for meeting the bill, 
Carew v. Duckworth, L. R. 4 Ex. 317. But it is submitted that the 
drawee or acceptor is, to use the words of this sub-section, under no 
obligation to pay unless he is actually put in funds for that purpose by 
the drawer at or before the maturity of the bill, and that therefore, 
unless such is the case, the drawer is not entitled to notice of dishonour. 
Eiiowledge that the bill will probably be dishonoured does not operate 
as a notice of dishonour^ Caunt v. Thompson, 7 C. B. 400. 

(q) It was so held in HiU v. Heap, D. & R. N. P. C. 67. See 
1 Parsons on Bills, 584. 

(p) In Leach v. Hewitt, 4 Taunt. 731, it was held that one who, 
without o(Xisideration but without fraud, indorses a bill in which both 
the holder and acceptor are fictitious persons, is entiUed to notice of 
the dishonour of the bill. 

(p) See Caunt v. Thompson, 7 C. B. 400 ; 18 L. J. C. P. 125, 
where the bill was taken to the defendant when it became due, and he 
said that the acceptor was dead, and that he was his executor ; at the 
same time he asked for time saymg that he would see the bill paid. 
See note (s) above. ■ 
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SS. 50, 51. (n) Because he would have no remedy over against any other party 

— r to the bill, per Brett, L. J., in Turner v. Bamton^ 2 Q. B. D. 23, where 

non-ttotice and the authorities are reviewed, 
delaj. 

NoUng or 51.— (1.) Where an inland bill has been diBhonoured, 

protest of bill it may, if the holder think fit, be noted («) for non-ac- 

ind. Act,^». 99. ^eptanco or non-payment as the case may be ; bnt it shall 

not be necessary to note or protest any snch bill in order 

ind Act, ^ preserve the recourse against the drawer or indorser. 

88. 100 & 104. (2.) Where a foreign bill, appearing on the face of it 

to be such, has been dishonoured by non-acceptance, 
it must be duly protested for non-acceptance, and 
where such a bill, which has not been previously 
dishonoured by non-acceptance, is dishonoured by 
non-payment, it must be duly protested (y) for non- 
payment. If it be not so protested the drawer 
and indorsers are discharged {x). Wliere a bill 
does not appear on the face of it to be a foreign 
bill, protest thereof in case of dishonour is un- 
necessary (w). 

Ind. Act, 8. 99. (3.) A bill which has been protested for non-acceptance 

may be subsequently protested for non-payment (v). 

Ind. Act, s. 100. (4.) Subject to the provisions of this Act, when a bill is 

noted or protested, it must be noted on the day of 
its dishonour (Q. When a bill has been duly noted 
the protest may be subsequently extended as of the 
date of the noting («). 

Ind. Act, 8. 100. (5.) Where the acceptor of a bill becomes bankrupt or 

insolvent or suspends payment before it matures, 

the holder may cause the bill to be protested for 

better security against the drawer and indorsers (r). 

(6.) A bill must be protested at the place where it is 

dishonoured (y) : Provided that, 
(a) When a bill is presented through the post-office, 
and returned by post dishonoured, it may be pro- 
tested at the place to which it is returned, and on 
the day of its return if received during business 
hours, and if not received during business hours, 
then not later than the next business day {p) : 

Ind. Act, 8.103. Q>) When a bill drawn payable at the place of business 
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or residence of some person other than the draweoi s. 51. 
has been dishonoured by non-acceptance, it must Noting or 
be protested for non-payment at the place where pro^«»t ©^ wii 
it is expressed to be payable (o), and no further 
presentment for payment to, or demand on, the 
drawee is necessary. 
(7.) A protest must contain a copy of the bill, and must ind.Act,s. loi, 
be signed by the notary making it, and must «'»*>-«•{«) ^W- 
specify (n) : 

(a) The person at whose request the bill is pro- ind. Act, 8.101, 
tested (m) : "^^ ^*>- 

(b) The place and date of protest^ the cause or reason ind.Act, 8.101, 

for protesting the bill, the demand made, and the "'^^-C^)^ W- 
answer given, if any, or the fact that the drawee 
or acceptor could not be found (Z). 

(8.) Where a bill is lost or destroyed, or is wrongly 
detained from the person entitled to hold it, pro- 
test may be made on a copy or written particulars 
thereof (Jc). 

(9.) Protest is dispensed with by any circumstance 
which would dispense with notice of dishonour (j). 
Delay in noting or protesting is excused when the 
delay is caused by circamstances beyond the control 
of the holder (A), and not imputable to his default, 
misconduct, or negligence. When the cause of 
delay ceases to operate^ the bill must be noted or 
protested with reasonable diligence (g). 

(2) '* Noting is a minute made on the bill by the officer at the time 
of refusal of acceptance or payment. It consists of his initials, the 
month, the day, the year, and his charges for minuting ; and is con- 
sidered as the preparatory step to protest." Byles on Bills (13th 
Edition), pp. 263 ; see also Brookes' Notary, 3rd Edit., p. 73. As to 
the expense of noting, see sub-division (c) of sub-sect. (1) of sect 57 
of this Act, and note (q) thereta 

, (y) '* When a foreign bill is refused acceptance or payment, it was Ind. Act, 
and still is necessary, by the custom of merchants, in order to charge "• ^^^» ^ ^^^' 
the drawer, that the dishonour should be attested by a protest. For, 
by the law of most foreign nations, a protest is or was essential in case 
of dishonour of any bill ; and, though by the law of England it is 
unnecessary in case of an inland bill, yet, for the sake of uniformity, in 
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S. 51v intarnadoiiftl tran8acti(»iB a foreign bill stiuBt be protested,** Byles on 
Noti ~ ^^^ ^^^^^ Edition), 261. See also Story on Bilk, sect. 277 ; Eoare 

prota&i of UlL ^' Clo^'M>ve^ 16 East, at p. 398 ; Brough v. Parkings^ 2 Ld. Raym. 993. 
The protest should be made by a notary public, and when made by 
such person, it must be signed by him ; see sub-sect. 7 of his section ; 
but if there be no notary at the place where the bill is dishonoured, 
it may be made by a householder or subBtantial resident of the place 
in the presence of two witnesses ; see sect. 94 of this Act and the 
notes thereto. ** A protest is an instrument in writing signed by the 
notary, and passed under his official seal ; it must state correctly the 
date of the dishonour and give a concise account of the refusal to 
accept or pay, or other circumstances fncident thereto ; and it generally 
(though this is not necessary) states at whose request the bill is pro- 
tested ; but it ia axmuanly stated in the protest to be done at the 
request of the 'holders' or 'the bearer'; a protest in. this coimtry 
does not require any attesting witness." Brooke's Notary (3rd 
Edition), 75. •' A notary is a public officer of the civil and canon law, 
appointed by the Archbishop of Canterbury, who, in the instrument of 
appointment decrees 'that full faith be given, as well in as out of 
judgment^ to the instrument by him to be made.^ " Byles on Bills 
(13th Editicm), p. 262 ; 1 Parsons on Bills, 634. As to forms of protests 
to be made when the services of a notary cannot be obtained, see the 
first schedule to this Act. It may be added here that a foreign pro- 
missory note need not be protested ; sect. 89, sub-sect. 4. 

(x) It was held in Rogers v. Stephens^ 2 T. R. 713 ; Orr v, Maginnis, 
1 East, at p. 360; OdU v. WdUk, 5 T« B. 239. 

(tir) See note (y) to this section. 

(v) A second protest is gratuitous^ De la Torre y^Barday^ 1 Stark at 
p. 8. It is not necessary to do so^ because the holder by the non- 
acceptance acquires the most complete right of action against the 
drawer which the nature of the case admits, and no subsequent act or 
omission of the drawee can give him a more extensive right against 
the drawer than he has already acquired ; see the judgment of Parke, 
B., in Whitehead v. Walker^ 9 H. & W. 606. 

(t) This ia new; for though the noting oi a bill has generally 
hitherto been done on the day of the dishonour, it hoa not been oonfr- 
pulsory to do soy see Brooke's Notary (3rd Edition), 73. 

(») See sect. 93 of this Act and the notes thereto, which section 
followa the decision in ChcUerB v. Beil, 4 Esp. 48 ; and in Oeralopulo 
V. Wider, 10 C. B. 690, it was held, in the case of a foreign bill paid, 
stipm protest for the honour of the indcnrser, that the fc^mal protest 
may be drawn up or extoided even after the commencement of an 
action by the person so paying ; see 1 Parsons on Bills, ^44. 

(r) See Brooke's Notary (3rd EdttionX p. 80; and Byleaoa Bills 
(13th Edition), 263. 

(q) That is to say, at the place where the drawee resides, as was 
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the opinion of the Court of King's Bench in MitduU v. Baring, 4 S& M, 50. 
C. & P. 35. See 1 Parsons on. Bills, 640. ^. — ^ 

ip) See note («) hereto. p^^^^ ^£ l^ilL 

(o) This is almost the same as the provisions of 2 & 3 Will. 4 
c 98y which has heen by this Act repealed ; but there is this distinction 
between the two statutes, that the older one used the words *' shall or 
may be protested." 

(n) See Brooke's Notary (3rd Editicoi), p. 75 ; 1 Parsoni on Bills, 
645 ; see also note (y) hereto. 

(m) This has been generally stated in a protest,, see Brooke's 
Notary (3rd Edition)^ p* 75 ; see also note (y) hereto. 

(0 See Brooke's Notary (3rd Edition), pp. 75, 76 ; see also note (y) 
hereto. 

(k) This was decided in the old case of Ddter% v. Harriot^ 1 Shower, 
p. 159 ; Story on Bills, sect^ 279, note. 

(^j) As to the circumstances under which notice of dishonour may be 
dispensed with, see sub-sect. (2) of sect. 50 of this Act, and sub* 
divisions (a), (&), (c) and (d) thereof, and notes (x), (la), (v), {t\ (sX 
(r), (g), (p) and (o).. This sub-section adopts the decision of the Gourt 
in Legge v. Thorpe, 12 East, 171. 

(A) As to the circumstances imder which delay in giving notice 
of dishonour is excused, see sub-sect. (1) of sect. 50, and notes {z\ (lyy 
and (x) thereto. 

{g) As to reasonable diligence see sect. 36, sub-sect. (3), and note 
(v) thereto ; sect. 39, sub-sect. (4), and note (e) thereto. 

52. — (1.) When a bill is accepted generally preseni- Duties of 
ment for payment is not necesaary in order to render the "'^^^^'^^ 
acceptor liable (a)* or acceptor. 

(2.) When by the terms of a qualified acceptance ind. Act, s. 93. 
presentment for payment is required, the acceptor, in the 
absence of an express stipulation to that effect, is not 
discharged by the omission to present the bill for payment 
on tile day that it matures (&). 

(3.) In order to render the acceptor of a bill liable it ind. Act, s. 93. 
is not necessary to protest it, or that notice of dishonour 
should be given to him (c). 

(4.) Where the holder of a bill presents it for payment, ind. Act, s. si. 
he shall exhibit the bill to the person from whom he 
demands payment ((2), and when a bill is paid the holder 
shall forthwith deliver it up to the party paying it (e)r 

(a) *• Every bill li to be properly presented for payment ; and in an 
action thereon against the drawer or indorser, a pres^itment according 
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SS. 52, 53. 

Duties of 
holder as re- 
gards drawee 
or acceptor. 



to the custom and usage of mercbants must be ayerred and proved ; in 
an action thereon against the acceptor presentment (generally speak- 
ing) need not be averred or proved. This is clear, settled, undisputed 
law,** per Bayley, J., in Eatffe v. Taung, 2 Bligh, H. L. at p. 468 ; 
again in Fayh v. Bird^ 6 B. & G. 531, it was decided that present- 
ment to the acceptor is not necessary, where the bill is accepted 
generally. 

(5) So held in Smith v. Vertue, 9 G. B. N. S. 214 ; and so held in 
Bhodes V. Oent, 6 B. & Aid. 244, but the Court seemed to think with 
this qualification, that the acceptor has not sustained any actual loss 
through the delay in presenting the bilL It must be remembered 
that the acceptance in Bhodes v. Cent would now be a general accept- 
ance ; see sect. 19, sub.-s. 2 (C.) of this Act, and the notes thereto. 

(c) It was so held in Treacher v. EinUm, 4 B. & Aid. 413. " The 
rule is, that the party, other than the acceptor, sought to be charged, 
is entitled to notice of dishonour," per Maule, J., in Boioe v. Tipper, 

22 L. J. C. F. 185 ; nor is the maker of a promissory note entitled to 
notice of dishonour, Pearse v. Pemberthy, 3 Camp. 261. 

(d) Presentment for payment means presentment according to 
mercantile usage ; the document itself must be present though not the 
holder ; per Blackburn, J., in Oriffin v. WeatherUy, L. B. 3 Q. B. 753. 
''The custom of merchants," says Lord Tenterden in Hansard v. 
Bdbinsmy 9 D. & R. 860 ; 7 B. & C. 90 ; *< is that the holder shall 
present the bill, at its maturity, demand payment of its amount, and 
upon receipt of the money deliver up the bill." 

(a) See Brooke's Notary (3rd Edit.), p. 59. See also the judgment 
of Lord Tenterden, C.J., in Hansard v; Bobinson, supra; also 
Alexander v. Strong, 9 M. & W. 733 ; and Crow v. Clay, 9 Ex. 604; 

23 L. J. Ex. 150. But it has been held that where a biU or note 
is not negotiable, the acceptor or maker cannot refuse to pay it on 
the ground that the payee has not got it in his possession or power, 
and cannot produce it for the purpose of delivering it up to the 
acceptor or maker on payment. Wain v. Bailey, 10 A. & E. 616 ; 
2 F. & D. 507. But a banker receiving bills from his correspondents 
to whom they had been indorsed, to present for payment, is not 
guilty of negligence in giving up such bills to the acceptor upon 
receiving a cheque upon a banker for the amount, although it turn 
out that such cheque is dishonoured, BusseU v. Hanhey, 6 Term, 12. 
See also Vernon v. Bouverie, 2 Show. .303. 



Liabilities of Fabties. 



Funds in hands 53. — (1.) A bill, of itself, does Bot Operate as an 
of drawee. assignment of funds in the hands of the drawee available 
hid.^Act, as. 7 ^^^ ^j^^ payment thereof (a), and the drawee of a bill who 
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does not accept as required by this Act is not liable on s. 53. 
the instrument (6). This sub-section shall not extend to pundT^hand 

Scotland. of drawee. 

(2.) In Scotland, where the drawee of a bill has in his 
hands funds available for the payment thereof, the bill 
operates as an assignment of the sum for which it is 
drawn in favour of the holder, from the time when the 
bill is presented to the drawee (c). 

(a) In Hopkimon v. Forster, L. H. 19 Eq. 74, it was held that a 
cheque is not an equitable assignment of the drawer's balance at his 
bankers. In this case the observations of Mr. Justice Byles in 
Keene v. Beard, 8 0. B. N. S. 381, that a cheque is an appropriation of 
so much money of the drawer's in the hands of the banker upon whom 
it is drawn for the purpose of discharging a debt or liability of the 
drawer to a third person were commented on, the late Master of the 
Kolls adding, '* I am quite sure that learned Judge never meant to 
lay down that a banker who dishonours a cheque is liable to a suit in 
equity by the holder." The decision in Hophinson v. Forster is in 
a great measure supported by that in HUl v. Royds, L. R. 8 Eq. 290. 
In that case the acceptor of a bill of exchange paid the amount to his 
bankers in order to meet the bill ; on the day it arrived at maturity 
the acceptor died, and the bankers dishonoured the bill, which was 
returned to the drawers and subsequently paid by them. Upon bill 
filed by the drawers against the bankers to make good the amount, it 
was held that there was no privity between the plaintiffs and the defen- 
dants. Further, flopkinson v. Forster, has been approved and followed in 
Schroeder v. The Centred Bank of London, Lim., 34 L. T. N. S. 735. 
But though a cheque is not an assignment of funds belonging to the 
drawer in the hands of a banker, the banker, if he dishonour such 
cheque when he has such funds, is liable in damages to the drawer, 
per Jessel, M.B., in Hopkinson v. Forster, supra, A bill of exchange 
is still less than a cheque an assignment of funds in the hands of 
a drawee, for the latter is not bound to accept, and until acceptance he 
is not liable on the bill, as is provided in the latter part of this sub- 
section ; see notes (b) hereto and also section 2 of this Act and note (a) 
thereto, and sects. 17 and 54 of this Act and the notes thereto. See 
also note [(6) (4)] to sect. 73 of this Act. In America the law seems 
to be the same, see Parsons on Bills ; as to bills, voU i. pp. 331-336, 
and the cases cited therein ; as to cheques, vol. ii. pp. 59-62, and the 
cases cited therein. 

(h) But though not liable on the bill, he may be liable on an agree- 
ment to accept, Laing v. Barclay, 1 B. & C. 398 ; see also the judg- 
ment of Cockburn, L.C.J., in Oodwin v. Roharts, L. R. 10 Ex. at 
p. 351. 
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S3. 53, 54. (c) In a recent case ia Seotland it wns hell that a dieque granted 
Fundr^liAiuk ^^^ v*l^©* Mid presented for payment^ operates as an inUmated 
of drawee. assignation of any funds of the drawer in the hands of the bank up to 

the amount of the cheque, British Linen Co. Bank v. Carrvihers^ 
Court of Sess. Cas. 4th series, vol. x. 923. Referring to the present 
and TSvd sections of this Act, Lord 8hand in his judgment says : ^ l*he 
result of these sections is that a cheque to a third party has the force 
of a bill ; and 2nd, that the statute enacts the conunon law of Scot- 
land, that a cheque or a bill of exchange, when intimated, is effectual 
as an intimated assignation. . . . That being so, the only question 
remaining is whether, because the bank was in debt to the grantor to 
a less amount than that contained in the cbeque, the assignation is 
useless ? If this had been an ordinary aasi^ation of a fund and not a 
cheque, that circumstance would not have prevented tbe intimated 
assignation from carrying the amount in the debtor's hands, and the 
circumstance that this is in form a cheque can make no difference.*' 

Liability of 64. — The acceptor of a bill, by accepting it — 

iT aT <i2 ^'^ Engages that he will pay it according to the 
tenor of liis aoceptance {z) : 

(2.) Is precluded from denying to a holder in due 
course i 

ind. Act,B. 120. (a) The existence of the drawer, the genuineness of his 

signature, and his capacity cmd authority to draw 
the biU (y) ; 

Ind. Act, 8. 121. (i) In the case of a bill payable to drawer's order, 

the then capacity of the drawer to indorse {x), 
but not the genuineness or .validity of his in- 
dorsement {w) ; 

ina.Act,8. 121. (c) In the case of a bill payable to the order of a 

third person, the existence of the payee and his 
then capacity to indorse (t;), but not the genuine- 
ness or Talidity of his indorsement (t). 

(z) The acceptance of a bill, like the making a note, has always 
been considered to be an absolute undertaking, on the part of the 
acceptor or maker, to pay the payee, or order or bearer, in the manner 
directed by the instrument ; see WcdUm V. Mcucall, 13 M. & W. at 
pp. 457, 458 ; see also the judgment of Byles, J., in Smith v. Verttie^ 
9 0. B. N. S. 214 ; 30 L. J. C. P. 56. Story on Bills, s. 113. 

(y) So held hitherto ; as to the signature of the drawer, per Lord 
Ellenborough, C. J., in Bass v. Clive, 4 M. & S. 13 ; per Lord Tenter- 
den, C.J., in Cooper v. Meyer^ 10 B. & C. 468 ; see also Sanderson v. 
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Odhmn^ ^ If. & O. 2D9 ; and PhUlipB v. Im l%wm, L. R. 1 C. P. SS. 54, 55. 
463; 36 L. J. a P. 220; 18 C. B. N. S. 694; «& to the capacity LiabiuTlof 
and authority of the drawer, see Forthouse v. Farher^ 1 Oamp. 82 ; acceptor. 
Prince v. Brunatte, 1 Bing. N. C. 435 ; and Braithwaite v. Qardiner^ 
8 Q. B. 473. 

{x) See Story on Bills, s. 113. Ilie defendant by making a note 
payable to G. or ordec, intimates to all persons that he considers 
C. capable of making an order sufficient to transfer the property in 
the note ; per Bayley, J., in Drayton v. DoZe, 2 K & C. 293, at p. 299 ; 
as the maker of a note stands in the same position as the acceptor of 
a bill, the acceptor of a bill payable to 0. or order would also be 
taken to admit C.'s power to make an order as above, as is provided by 
this sub-section ; see also Smith t. Marsackj 6 G. B. 486 ; 18 L. J. 
C. P. 65; Fitt v. Chappelow, 8 M. & W. 616; EaUifax v. Lylt, 
3 Ex. 446. 

iw) The mere acceptance proves the drawing, but never the in- 
dorsement; per Parke, J., in Bobinson r, Tarrow^ 7 Taunt. 455; 
see also the judgment of Lord Tentorden, C.J., in Cooper v. Meyer, 

10 B. & G. 468; the judgment of Parke, B., in Beeman v. Duck, 

11 M. & W. 251; an acceptor, though he admits the authority of 
the person drawii^ the bill to draw it, does not admit the authority of 
the same person to indorse it ; per Blackburn, J., in Garland v^ Jacornh, 
L. B. 8 Ex. 216. 

(v) See Drayton v. Dale, supra, 

(0 So held in Smith v. Chester, 1 T. B. 654 ; see also the judgment 
of Parke, B., in Bobarts v. Tucker, 16 Q. B. 560. And this is so, 
notwithstanding that the indorsement was on the bill at the time it 
was accepted ; Smith v. Chester, sfWjgra. Story on Bills, a. 412. 

55. — (1.) The drawer of a bill by drawing it — Liability of 

(a) Engages that on due presentment it shall be drawer or 
accepted and paid according to its tenor, and that r^^T t 
if it be dishonoured he will compensate the holder 
or any indorser who is compelled to pay it (z), 
provided that the requisite proceedings on dis* 
honour be duly taken (y) ; 

(6) Is precluded from denying to a holder in due 

course the existence of the payee cmd his then ind. Act, 
capacity to indorse (a). **• ^^^^ ^ ^2^- 

(2.) The indorser of a bill by indorsing it — 

(a) Engages that on due presentment it shall be ind. Act, b. 35. 
accepted and paid according to its tenor, and that 
if it be dishonoured he will compensate the holder 
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s. 55. or a subaequent indorser who is compelled to pay 

it {w\ provided that the requisite proceedings on 
dishonour be duly taken (v) ; 
Q)) Is precluded from denying to a holder in due 
course the genuineness and regularity in all 
respects of the drawer's signature and all previous 
indorsements {t) ; 
iDd.Act,i.i22, (e) Is precluded from denying to his immediate or a 

subsequent indorsee that the bill was at the time 
of his indorsement a valid and subsisting bill, and 
that he had then a good title thereto («). 



(«) As to the legal effect of drawing a bill, see Byles on Bills (13th 
Edit.), 3; and Ghalmers' Digest of the Law of Bills of Exchange (2nd 
Edit.), 185. The drawer comes under an obligation to the holder to pay 
him, if the person on whom the bill is drawn does not accept and pay 
it, and the drawer has notice of dishonour, Steele v. McKinlay, 5 Ap. 
Gas. 769. The contract of the drawer is an undertaking that the ac- 
ceptor shall pay the bill, per Lord Lyndhurst, C.B., in Siggen t. Lewia^ 
1 C. M. & B. 371 ; the acceptor is primarily liable, the drawer is liable 
only upon the contingencies of the acceptor's or drawee's making 
default, and of the holder's performing certain conditions precedent, 
such as presenting the bill, giving due notice of dishonour, &c. ; per 
Cresswell, J., in Jones v. Broadhurai, 9 C. B. 181 ; see also the judg- 
ment of Parke, B., in Whitehead v. Walker, 9 M. & W. 516. 

(y) As to the requisites on dishonour see sects. 48, 49, 50, 51, and 
52, the sub-sections thereof, and the notes to the same. 

(a;) In FhtUips v. Im Thum, 18 C. B. N. S. 694, it was held that 
the acceptor supra protest of a bill of exchange, for the honour of 
the drawer, is, liice the drawer himself, estopped from denying that 
the bill is a valid bill; and consequently it is not competent to 
him to set up as a defence to an action against him by an indorsee 
that the payee is a fictitious person, and that he was ignorant of that 
fact at the time he accepted the bill. The drawer is not precluded 
from denying the genuineness and regularity of the payee's indorse- 
ment, even though he has seen the bill with such indorsement, and 
does not object to it ; Duncan v. Scott, 1 Camp. 101. 

(w) *' The contract of an indorser is an engagement by him that if 
the drawee shall not at maturity pay the bill, he, the indorser, will on 
due notice pay the holder the sum which the drawee ought to have 
paid, together with such damages as the law prescribes, or allows as 
an indemnity," per Byles, J., in Stise v. Fompe, 8 C. B. N. S. 638, at 
p. 563; 30 L. J. C. P. 75, at p. 78; see also the judgment of Lord 
Selbome in Duncan Fox & Co, v. N» & S. Wdles Bank, 6 A p. Cas. at 
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p. 13 ; the judgment of Brett, L. J., in Home v. J^ovquestte^ 8 Q. B. D. SS. 65, 56, 57. 
619 ; and per Lord Blackburn in Stede v. McKirday, 5 Ap. Cas. at . "~ 
p. 769; see further Byles on Bills (13th Edit.), 154; and Story on drawer or* 
Bills, s. 107. In a recent case it was held that the liabilities inter se indorser. 
of successive indorsers of a bill or note must in the absence of eTidence 
to the contrary be determined according to the ordinary principles 
whereby a prior indorser must indemnify a subsequent one ; but the 
whole circumstances may be looked at for the purpose of ascertaining 
the true relation of the parties to each other, MacdoncUd v. Whitfield, 
8 Ap. Cas. 733. 

(v) See note (y) to this section. 

(t) See the judgment of Lord Campbell in McGregor v. Rhodes, 25 
L. J. Q. B. 318; 6 E. & B. 266. This sub-section overrules the 
opinion expressed in The East India Co. v. Tritton, 3 B. & C. 280, 
that an indorser does not impliedly warrant the validity of prior 
indorsements. In America it has been held also that the indorsement 
is an implied warranty that the previous signatures are genuine, 
TwrribtUl v. Bowyer, 40 N. Y. Rep. 456. 

(«) See the last preceding note hereto; Story on Bills, s. 110; see 
also sect. 74 of this Act and the notes thereto, title " forged cheques," 
and '* altered cheques." 

56. — Where a person signs a bill otherwise than as stranger sign* 
drawer or acceptor, he thereby incurs the liabilities of M^indorser. * 
an indorser to a holder in due course (a). ind. Act, s. 15. 

(a) It was so laid down by Lord Blackburn in Steele v. WKinlay, 
5 Ap. Cas. at p. 772 where all the authorities are discussed. See also 
MacdoncUd v. Union Bank of Scotland, Court Sess. Cas., 3rd Series, 
vol. ii. 963 ; and Matthews v. Bloxome, 33 L. J. Q. B. 209 (where the 
defendant put his name on the back of a stamped paper, which was 
afterwards filled in as a bill for £50 ; held, that he was liable as an 
indorser) ; but see this case commented on in Steele v. McKinlay, 
5 Ap. Cas. at p. 773 ; if a man write his name across the back of a 
blank bill-stamp, and the paper is afterwards improperly filled up, he 
is liable as indorser ; per Byles, J., in Foster v. Mackinnon, L. B. 4 C. 
P. at p. 712. 

57. — Where a bill is dishonoured, the measure of Measure ol 
damages, which shall be deemed to be liquidated damages, agSnft parties 

shall be as follows : *o dishonoured 

(1.) The holder (z) may recover from any party liable 
on the bill, and the drawer (y) who has been compelled ind.Acts. 117 
to pay the bill may recover from the acceptor (x), and sub-ss. (c) & 
an indorser (w) who has been compelled to pay the bill 

H 
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may recover from the acceptor or from the drawer^ or 
from a prior indorser — 

(a) The amount of the bill (y) : 

(b) Interest thereon from the time of presentment for 
payment if the bill is payable on demand (t\ 
and from the maturity of the bill in any other 
case {b) : 

((?) The expenses of noting (r), or, when protest is 
necessary, and the protest has been extended, the 
expenses of protest {q). 

(2.) In the case of a bill which has been dishonoured 
abroad, in lieu of the above damages, the holder may 
recover from the drawer or an indorser, and the drawer 
or an indorser who has been compelled to pay the bill 
may recover from any party liable to him, the amount of 
the re-exchange with interest thereon until the time of 
payment (p). 

(3.) Where by this Act interest may be recovered as 
damages, such interest may, if justice require it, be 
withheld wholly or in part (o), and where a bill is expressed 
to be payable with interest at a given rate, interest as 
damages may or may not be given at the same rate as 
interest proper (w). 

{z) As to the rights of a holder see sect. 38 of this Act, and the notes 
thereto. 

(y) See note (v) to suh-sect. (1) of sect. 3 of this Act, and suh-sect. 
(1) of sect. 55 of this Act, and suh-sect. (a) thereof, and the notes 
thereto. 

(x) See note (a) to sect. 2 of this Act, and sect. 17 and the notes 
thereto, and also suh-sect. (1) of sect. 54 of this Act and the notes 
thereto. 

(w) See sub-sect. (2) of sect. 55 of this Act and the notes 
thereto. 

(v) This is a matter of course; see DeveriU v. BumeU, L. R. 
8 C. P. 475 ; 42 L. J. 0. P. 214 ; 28 L. T. N. S. 874. And this, too, 
though the amount given for a bill or note be less than the actual 
amount of such instrument, provided such amoimt be given for the 
purchase of it ; see notfe (e) to sect, 32 of this Act. But where the 
amount given is advanced upon the security of the bill, the amount 
so advanced can only be recovered; see Be Chmersall, 1 Ch. D. 
137. But if, in the case of the purchase of a bill, the amount 
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given for it is considerably less than the actual amount of the S. 57. 

bill, it will be an important element in considering whether the 

person who gave the undervalue was acting bond fide, or was assisting J^®"'^" ®^ 
in committing a fraud, though the under value per se will not be against parties 
BuflBcient to affect the title of the holder, Jones v. Gordon, 2 Ap. Gas. ^ dishonoured 
632 (per Lord Blackburn). *'*"• 

(0 See Hudson v. FauKett, 7 M. & G. 348; Lowndes v. CoUins, 17 
Ves. 27. Where there has been no other demand than the writ^ 
interest runs from the service of such writ, Fierce v. Fothergitt, 2 Bing. 
N. C. 167. 

(«) See Father v. Hutchinson, 3 Ves. 134 ; Cameron v. Smith, 2 B. 
& Aid. 305 ; In re Bwgess, 2 Moore, 746 ; Laing v. St(me, 2 M. & B. 
661 ; Keene v. Keene, 3 C. B. N. S. 144; 27 L. J. C. P. 88; Ackerrmn 
V. Ehrensperger, 16 M. & W. 103 (where it was held that a party who 
guarantees the payment of a bill is liable for interest in the same way 
as the principal would be) ; and Maxwell v. TudhiU, 1 L. R. Jr. 260. 
Where a bill is expressed to be payable with interest, until the 
maturity of the bill the interest is a debt; after its maturity, the 
interest is given as damages at the discretion of the jury, who may 
adopt, if they please, the rate of interest which the parties themselves 
had fixed ; Keevie v. Keene, supra, and so it is now provided by sub* 
sect. 3 of this section. 

(r) Formerly the expenses of noting, except in actions imder the 18 
& 19 Vict. c. 67, have not been recoverable unless claimed as special 
damage ; see Kendrich v. Lomax, 2 G. & J. 405. 

(q) See Suse v. Fompe, 8 G. B. N. S. 638 ; Frehn v. Boydl Bank <^ 
Liverpool, L. R. 6 Ex. 92 ; 39 L. J. Ex. 41 ; 21 L. T. ^N. S. 830 ; 
18 W. R. 463 ; Be General South American Co. Limited, 7 Gh. D. 637 ; 
47 L. J. Gh. 67 ; 37 L. T. N. S. 599 ; 26 W. R. 232 ; in these last two 
cases the telegraphic expenses were also allowed. 

(p) ** Re-exchange is the difference in the value of a bill occasioned 
by its being dishonoured in a foreign country in which it was payable. 
The existence and amount of it depend on the rate of exchange between 
the two countries. The theory of the transaction is this : A merchant 
in London indorses a bill for a certain number of Austrian florins 
payable at a future date in Vienna. The holder is entitled to receive 
in Vienna, on the day of the matiurity of the bill, a certain number of 
Austrian florins. Suppose the bill to be dishonoured. The holder is 
now, by the custom of merchants, entitled to immediate and specific 
redress, by his own act, in this way. He is entitled, being in Vienna, 
then and there to raise the exact number of Austrian florins, by drawing 
and negotiating a cross bill, payable at sight, on his indorser in London, 
for as much English money as will purchase in Vienna the exact 
number of Austrian florins, at the rate of exchange on the day of 
dishonour ; and to include in the amount of that bill the interest and 
necessary expenses of the transaction. According to English practice, 

H 2 
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SS, 57, 58. the retraite or re-exchange bill is now seldom drawn^ but the 

right of the holder to draw it is settled by the law-merchant of all 

daraaees nations, and it is only by a reference to this supposed bill that this 

against parties re-exchange — ^in other words, the true damages in an action on the 
to dishonoured original bill — can be scientifically understood and computed ; " Byles 

on Bills (13th Edit.)> 418. This passage along with that in Story on 
Bills, section 399, is cited in full in Sv^se v. Pompe, 8 C. B. N. S. 538 ; 
30 L. J. C. P. 75, where all the authorities are reviewed and dis- 
cussed. In Willans v. Ayers, 3 Ap. Cas. 133 ; 47 L. J. P. G. 1, it 
was held that the right to " re-exchange," in the absence of express 
agreement, arises when the holder of a bill who has contracted for the 
transfer of funds from one country to another has sustained damages 
by its dishonour through having to obtain funds in the country where 
the bill was payable, and ''re-exchange" is the measure of those 
damages. In a recent case it was held that when a bill ef exchange is 
dishonoured at maturity, the drawer of the bill is entitled to recover, 
as against the acceptor, not only the amount of the bill, and interest 
and notarial and telegraphic charges, but also the re-exchange. Be The 
General South American Company, Limited, 7 Ch. D. 637 ; 47 L. J. 
Ch. 67. This case treated Woolsey v. Crawford (2 Camp. 445) and 
Napier v. Schneider (12 East, 420) as overruled. 

(o) The holder must have done something to disentitle him to 
interest ; Laing v. Stone, 2 M. & R. 561 ; there must be a default in 
the holder to deprive him of his right to interest, Cameron v. Smith, 
2 B. & Aid. 305. 

(») See Keene v. Keene, 3 C. B. N. S. 144, cited in note (s) to this 
section. 

Transferor by 58. — (1.) Where the holder of a bill payable to bearer 

traasferee*^*^ negotiates it by delivery without endorsing it, he is called 

ind. Act, ss. 14 a " transferor by delivery " (a). 

and 47. ^2.) A transferor by delivery is not liable on the instru- 

ment (6). 

(3.) A transferor by delivery who negotiates a bill 
thereby warrants to his immediate transferee being a 
holder for value that the bill is what it purports to be, 
that he has a right to transfer it, and that at the time of 
transfer he is not aware of any fact which renders it 
valueless (c). 

(a) See notes (h) and {k) to sect. 2 of this Act and note (m) to 
sect. 3 of this Act. 

{b) See Story on Bills, s. 109. Thus in Ex parte Boberts, 2 Cox, 
Equity Cases, 171, it was held that a mere discount of a bill without 
the indorsement of the party who receives the money does not give 
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the holder of the hill any claim against him ; see also Fenn v. Earri- SS, 68, 59. 
son, 3 T. R. at p. 761, where Buller, J., said : " The acceptor, the " 

drawer, and the indorsers of a bill are all liable in their turns, but they deliyery and 
are only liable because they have written their names on the bill. But transferee, 
this is an attempt to make some other persons liable, whose names do 
not appear on the bill;" see further the judgment of Park, J., in 
Evans v. Whyle, 5 Bing. at p. 488 ; and also notes {h) and (k) to 
sect. 2 of this Act. 

(c) So held : Jones v. Byde, 5 Taunt. 488 ; Gurney v. Womersley, 
24 L. J. Q. B. 46 ; Fenn v. Harrison, 3 T. R. at p. 761 ; Camidge v. 
Allenhy, 6 B. & C. 373, at p. 385 ; Gompertz v. BartleU, 2 E. & B. 
849; Story on Bills, s. 111. 

DiSCHARGB OF BiLL. 

59. — (1.) A bill is discharged by payment in due course. Payment in 
by or on behalf of the drawee or acceptor (z), ^^® course. 

"Payment in due course" means payment made at or &82,sab-8.(c). • 
after the maturity of the bill {y) to the holder thereof (aj) ind. Act, ss. lo 
in good faith and without notice (w) that his title to the ^ ^®* 
bill is defective. 

(2.) Subject to the provisions heinafter contained, when 
a bill is paid by the drawer or an indorser it is not 
discharged (v) ; but 

(a) Where a bill payable to, or to the order of, a third 
party is paid by the drawer, the drawer may enforce 
payment thereof against the acceptor, but may not 
reissue the bill (f), 

(b) Where a bill is paid by an indorser, or where a 
bill payable to drawer's order is paid by the drawer, 
the party paying it is remitted to his former rights 
as regards the acceptor or antecedent parties, and 
he may, if he thinks fit, strike out his own and 
subsequent indorsements, and again negotiate the 
bill (s). 

(3.) Where an accommodation bill is paid in due course 
by the party accommodated the bill is discharged (r). 

(z) Story on Bills, sect. 269 ; Fentum v. Pocock, 5 Taunt. 192. 
"I am of opinion," said Parke, B., "that nothing will discharge 
the acceptor or the drawer, except payment according to the law- 
merchant, that is, payment of the bill at maturity ; if a party pays it 
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S. 59, before, he purchases it, and is in the same situation as if he had 

„ 7. discounted it. The rule is laid down correctly by Lord Ellenborough 

due courM. ^ Burbridge v. Manners (3 Camp. 194) that a payment before a bill 

becomes due, does not extinguish it any more than if it were merely 
discounted ; and that payment means payment in due course, and not 
by anticipation," Morley v. CuLverweU, 7 M.& W. at p. 182. The 
cases on the subject of discharge by payment are reviewed in Jones v. 
Broadhurstf 9 C. B. 173, and so only a few are given below ; see also 
Beck V. RoMey, 1 H. Bl. 89, n. ; Purssord v. Peek, 9 M. & W. 196 ; 
Callow V, Lamrence, 3 M. & S. 97 ; Lytm v. Maxwell, 18 L. T. N. S. 
28 ; if payment is made in the name and on behalf of another without 
authority, in may be ratified by the debtor, Walter v. James, L. R. 6 Ex. 
124. Payment by a stranger of the amount of a bill of exchange to the 
bankers at whose house the bill is, by the acceptance, made payable, 
under an arrangement with such bankers, whereby the party paying 
obtains possession of the bill for a collateral purpose of his own, is not 
a payment of the bill by the acceptor. Nor can such payment, if made 
before the bill becomes due, be considered as payment for the honour 
of an indorser, Dea/xm v. Stodhart, 2 M. & G-. 317. See also Jimcs 
V. Broadhwst, 9 C. B. 173 ; Agra Bank v. Leighton, L. R. 2 Ex. 56 ; 
Thornton v. Maynard, L. R. 10 C. P. 695. These cases were reviewed 
in a recent case where it was held that the rule that payment by the 
drawer of a bill to the holder does not discharge the holder's claim 
against the acceptor does not apply where the bill has been accepted 
for the accommodation of the drawer, Solomon v. Davis, 1 Cababe 
and Ellis, N. P. Rep. 83 (per Stephen, J.). It has been held that part 
payment of a bill in due course is a discharge pro tanto, Cook v. 
Lister, 13 C. B. N. S. 543; 32 L. J. 0. P. 121, where all the 
authorities are discussed. See also Bacon v. Searles, 1 H. Bl. 88 ; 
Solomon v. Davis, supra, 

(y) Story on Bills, s. 217 ; Harmer v. Steele, 4 Ex. at p. 13 ; Atten-- 
borough v. Mackenzie, 25 L. J. Ex. 244. As to payment of a note 
payable on demand, see Bartrwn v. Caddy, 9 A. & E. 276. 

(x) It has been for a long time established that payment should be 
made to the holder of the bill or note ; see sect. 45, sub-sect. 3 ; the 
acceptor paying the bill has a right to the possession of the instru- 
ment, Hansard v. Bohinson, 7 B. & 0. at p. 94 ; Boharts v. Tucker, 
16 Q. B. 579. 

(w) See sect. 90, and the notes thereto ; also Story on Bills, sect. 
416. 

(v) That is to say, the drawer retains his remedy against the 
acceptor, or the indorser against all parties prior to Jiimself ; Jones 
v. Broadhurst, 9 C. B. 173 ; Williams v. Jam^, 15 Q. B. 498 ; 19 L. 
J. Q. B. 445 ; see also the judgment of Stephen, J., in Solomon v. Davis, 
supra, 

(t) If the bill is drawn payable to the drawer, then the drawer. 
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having paid it, can re-issue it, provided it does not prejudice any of SS. 59, 60, 61, 

the indorsers ; Callow v. Latvrence, 3 M. & S. 95 ; sub-sect, (b) hereto. ^^' 

(«) See note (0 hereto. Paym^ 

(r) The party accommodated being in the same situation as the jn j^e course. 

acceptor of a bill for value ; Laza/rus v. Cowie, 3 Q. B. 459, at p. 465 ; 

see also Solomon v. Davis, supra, 

60. — When a bill, payable to order on demand, is drawn Banker pay- 
on a banker, and the banker on whom it is drawn pays d°raft whereon 
the bill in good faith and in the ordinary course of indorsement 
business, it is not incumbent on the banker to shew that " ^^^^ * 
the indorsement of the payee or any subsequent indorse- 
ment was made by or under the authority of the person 
whose indorsement it purports to be, and the banker is 
deemed to have paid the bill in due course, although such 
indorsement has been forged or made without autho- 
rity (a). 

(a) This section is nearly the same as 16 & 17 Vict. c. 59, s. 19 ; 
see also Ogden v. BenaSy L. R. 9 C. P. 513 ; Halifax Union v. Whed' 
wrigU, L. R. 10 Ex. 183 ; AmM v. Cheque Bank, 1 C. P. D. 586 ; but 
the customer must not by any act of his contribute to the fraud, 
forgery, &c. See further the notes to sect. 74 of this Act, title " forged 
and altered cheques," where the cases are discussed. As to bankers 
paying cheques which bear marks of having been cancelled, see Ingha/m 
V. Primrose, 7 C. B. N. S. 82. 

61. — When the acceptor of a bill is or becomes the Acceptor the 
holder of it at or after its maturity, in his own right, the niaturity. 
bill is discharged (a). ind. Act, s. 90. 

(a) " It appears to us on the authority of the case of Freakley v. 
Fox (9 B. & C. 130), and on principle, that the fact of the defendant, 
one of the acceptors being, at the time the bill became due, the holder, 
and entitled to receive as well as liable to pay the amount of the 
bill, operated, in respect of all the defendants, as a performance of the 
contract to pay the bill at maturity, and put an end to the contract 
of acceptance," per Wilde, C. J., in Harmer v. Steele, 4 Ex. 1. 

62. — (1.) When the holder of a bill at or after (a) its Express 
maturity absolutely (fi) and unconditionally renounces his ^*^^®"- 
rights against the acceptor, the bill is discharged. gub^a. (6).* ' 

The renunciation must be in writing (c), unless the bill 
is delivered up to the acceptor. 
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ss. 62, 63. (2.) The liabilities of any party to the bill may in like 
Express manner be renounced by the holder before, at, or after its 

waivers. maturity {d) ; but nothing in this section shall affect the 

Bubls. (6),^ ' rights of a holder in due course without notice of the 

renunciation. 

(a) It has been decided that a bill of exchange may be discharged 
by an express waiver by the holder of his claim, per Parke, B., in 
Foster v. Dawher, 6 Ex. 851, his lordship saying the rule has often 
been so laid down and acted upon, although there is no case precisely 
on the point between immediate parties ; see also Dingwall v. Dunster^ 
1 Doug. 247 ; ffarmer v. Steele^ supra, 

(b) The renunciation must be express ; vide note (a) hereto. 

(c) This is new, for prior to this Act the renunciation need not have 
been in writing ; vide Byles on Bills (13th Edition), 200. Not only 
must such renunciation be in writing, but also any parol agreement 
contemporaneous with a promissory note to the effect that the note, 
though on the face of it payable on demand, should not be enforced for 
three years, is inoperative to contradict the terms of the note, Stott v. 
Fairlamh, 62 L. J. Q. B. D. 420 ; 47 L. T. N. S. 674, foUowing 
Woodbridge v. SpooneVy 3 B. & Aid. 233, and Abrey v. Crux, L. R. 
5 C. P. 37 ; 39 L. J. C. P. 9. 

(d) See Smith v. KnoXt 3 Esp. 46 ; Car stairs v. BoUeston, 5 Taunt. 
651 ; English v. Barley, 2 B. & P. 62 ; Bingwall v. Dunster, 1 Dougl. 
at p. 249 ; see also MaHin v. Cole, 14 Otto. Sup. Ct. U. S. 30. 

Cancellation. 63. — (1.) Where a bill is intentionally (a) cancelled by 
ind. Act, 8. 82, the holder or his agent, and the cancellation is apparent 
s« -8. C ). thereon, the bill is discharged. 

Ind. Act, 8. 82, (2.) In like manner any party liable on a bill may be 

^^ -s- C ) discharged by the intentional cancellation of his signature 

by the holder or his agent. In such case any indorser 

who would have had a right of recourse against the party 

whose signature is cancelled, is also discharged (6). 

(3.) A cancellation made unintentionally, or under a 
mistake, or without the authority of the holder, is in- 
operative; but where a bill or any signature thereon 
appears to have been cancelled the burden of proof lies on 
the party who alleges that the cancellation was made un- 
intentionally, or under a mistake, or without authority (c). 

(a) As has been shewn before an acceptor may cancel his accept- 
ance before delivery of the bill (which completes the contract), see 
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note (a) to section 2 ; note («) to section 17 ; and note («) to section SS. 63, 64. 
21 ; see also Ingham v. Primrose, 7 C. B. N. S. 82. ^ TTTT 

(h) The cancellation of the name of an indorsee to whom a bill had 
been specially indorsed, and who after erasing his name transferred the 
bill by delivery, is immaterial ; Fairclough v. Pavia, 9 Ex. 693, where 
all the authorities are discussed ; see further section 64 and the notes 
thereto. 

(c) The mere fact of cancelling the signature of the makers of a 
dishonoured promissory note and writing " paid " on the note, cor^ 
rected before the note is sent back to the plaintiffs by a memorandum 
thereon " cancelled in error," cannot be effectual to charge a bank with 
the receipt of the money, Prince v. Oriental Bank, 3 Ap. Cas. 325, 
following Wdrmick v. Rogers, 5 M. & G. 340, in which was approved 
Novelli V. Rossi, 5 B. & Ad. 757. 

64. — (1.) Where a bill or acceptance is materially Alteration of 
altered (a) without the assent (b) of all parties liable on ^ ' 
the bill, the bill is avoided except as against a party who 
has himself njade, authorised, or assented (c) to the al- 
teration, and subsequent indorsers. 

Provided that, 

Where a bill has been materially altered, but the ind. Act, s. 89. 
alteration is not apparent, and the bill is in the hands of a 
holder in due course, such holder may avail himseK of the 
bill as if it had not been altered, and may enforce payment 
of it according to its original tenor (cZ). 

(2.) In particular the following alterations are material 
(e), namely, any alteration of the date (/), the sum payable 
(g), the time of payment Qi), the place of payment (/), 
and, where a bill has been accepted generally, the addi- 
tion of a place of payment (Jc) without the acceptor's 
assent (Z). 

(a) Every written contract is avoided by an alteration in a material 
part ; see Master v. Miller^ 2 H. Bl. 141 ; 1 Smith, L. C. (8th Edition), 
857; see also the cases in the notes to the same; the alteration 
discharges not only the liability on the bill but on the consideration 
also, Alderson v. Langdale, 3 B. & Ad. 660. But it has been held 
that a bill may at any time be altered in pursuance of the original 
intention of the parties, or for the purpose of correcting a mistake, 
Webber v. Maddocks, 3 Camp. 1 ; Kershaw v. Cox, 3 Esp. 246 ; 
Byrom v» Thompson, 11 A. & E. 31 ; Hamdin v. Brack, 9 Q. B. 306 ; 
Bradley v. Bardsley, 14 M. & W. 873. See also the cases in notes 
(&), (e) and (g) hereto ; and in note (c) to the last preceding section. 
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6. 64. (b) As to material alterations made without the assent of the 

J. "77" , parties, see KuUl v. WilliamSy 10 East, 431 ; Perring v. Hone, 4 Bing. 
bill. 28 ; Cowie y. HahaU, 4 B. & Aid. 197 ; Langton v. Laaarus, 5 M. & 

W. 629 ; but in 8'uM(m v. Ttxmer, 7 B. & C. 416, the alteration of the 
rate of interest, though made with the consent of the parties, was 
held to vitiate the instrument. 

(c) As to alterations made with the consent of the parties, see 
Bathe V. Taylor, 15 East, 412 ; Sherrington v. Jermyn, 3 C. & P. 374; 
Stevens v. Lloyd, M. & M. 292 ; Cariss v. Tattersall, 2 M. & G. 890 ; 
approval will do as well as assent, Jacobs v. Hart, 6 M. & S. 142 ; so 
also request, Wcdter y. CMey, 2 G. & M. 151. If altered before it is 
issued, a new stamp is not requisite ; Downes v. Bichardson, 5 B. & 
Aid. 674 ; Wright v. Inshaw, 6 Jur. 857 ; Sherrington v. Jermyn, supra, 

(d) In Burchfield y. Mo(yre, 23 L. J. Q. B. 261 ; 3 E. & B. 683, it 
was held that an unauthorised alteration of a bill discharges the 
acceptor, even as against a bond fide holder, subsequently taking it for 
value, and without notice of the alteration. But according to the 
present sub-section that case will not apply if the alteration is not 
apparent. The word *' apparent " does not mean that the holder only 
should not have had the means jf detecting the alteration ; but that if 
the party sought to be bound can at once discern by some incongruity 
on the face of the note, and point out to the holder that it is not what 
it was, that is to say, that it has been materially and fraudulently 
altered, the alteration is an *' apparent" one, even though not 
obvious to all mankind ; per Denman, J., in Leeds Bank v. Walker, 
11 Q. B. D. 90. 

(e) Any alteration of an instrument is material which alters the 
business effect of the instrument ; it need not be such an alteration as 
affects the contract, Suffd v. BamJe of England, 9 Q. B. D. 555. In 
addition to those mentioned in the preceding and following notes 
hereto, the following have been held material alterations, viz. : the 
addition of the name of a maker, Gardner v. Walsh, 5 E. & B. 83 ; 
24 L. J. Q. B. 285 ; and cutting ofif the name of a maker, Ma,son v. 
Bradley, 11 M. & W. 590 ; the addition of a party as surety. Clerk v. 
Blackstock, Holt's N. P. C. 474. In a recent case it has been held 
that the alteration of the number of a Bank of England note is 
material, Suffell v. The Bank of England, 51 L. J. Q. B. D. 401 ; 
9 Q. B. D. 555 ; where all the authorities are reviewed and discussed. 
As regards immaterial alterations, see Marson v. Petit, 1 Camp. 82 n. ; 
Trapp V. Spearman, 3 Esp. 57; Kershaw v. Cox, 2 Esp. 246; 
Farquhar v. Southey, M. & M. 14 ; Attwood v. Griffin, 2 C. & P. 
368 ; Calvert v. Baker, 4 M. & W. 417 ; Simmons v. Taylor, 4 C. B. 
N. S. 463 ; 27 L. J. C. P. 248 ; Walter v. Cvhley, 2 Cr. & M. 151 ; 
Aldous V. Comvxdl, L. R. 3 Q. B. 573 ; 37 L. J. Q. B. 201 ; Lond(m 
and ProvincicU Bank v. Bdberts, 22 W. R. 402. 

(J) See Master v. Miller, 2 H. Bl. 141 ; 1 Smith's L. 0. (8th 
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Edition) 857 ; Bowman v. Nicholl, 5 T. R. 537 ; 1 Esp. 81 ; Sloman v. SS. 64, 65. 
Cox, 1 C. M. & R. 471 ; Outhwaite v. Luntly, 4 Camp. 179 ; Walton j^iteration of 
V. Eastings, 4 Camp. 223 ; Leyhariff v. Ashford, 12 Moore, 281 ; biH. 
Cardwdl v. Martin, 9 East, 190 ; Eirschman v. Bvdd, L. R. 8 Ex. 
171 ; also the alteration of the date of a cheque, Vance v. Lowiher, 1 
Ex. D. 176. 

{g) See Eamelin v. Brmk, 9 Q. B. 306. So also the addition of 
interest, Warrington v. Early, 2 E. & B. 763 ; 23 L. J. Q. B. 47. 
Again, the addition of a particular rate of exchange has been held to 
be material, Eirschfield v. Smith, L. R. 1 C. P. 340 ; 35 L. J. C. P. 
177. The cases are collected in the notes to Master v. Miller, 1 Sm. 
L. C. (8th Ed.) 899. It has been held that a person who accepts a bill 
which has figures for the amount m the margin, but a blank in the body 
of it for such amount, holds out the person to whom it is entrusted as 
having authority to fill in the bill as he pleases within the limits of 
the stamp, and that no alteration of such marginal figures (which are 
only an index of the contents), however fraudulent, vitiates the bill 
as a bill for the full amount inserted in the body when in the hands 
of a bond fide holder for value without notice, Garrard v. Lewis, 10 
Q. B. D. 30 ; 47 L. T. N. S. 408 ; 31 W. R. 475. 

(A) See Baton v. Winter, 1 Taunt. 420 ; Alderson v. Langdale, 3 B. 
& Ad. 660 ; Brutt v. Bioard, R. & M. 37 ; Bathe v. Taylor, 15 East, 
412; Tarleton v. Shingler, 7 C. B. 812. 

(y) See Jacobs v. Eart, 6 M. & S. 142 ; Stevens v. Lloyd, M. & M. 
292 ; Coufie v. Ealsall, 4 B. & Aid. 197 ; Tidmarsh v. Grover, 1 M. & 
S. 735 ; Bex v. Treble, 2 Taunt. 328. 

(ki) And this is so ; even though after the addition of the place of 
payment, the acceptance is still a general acceptance, Macintosh v« 
Eaydon, Ry. & M. 362 ; Deshrowe y. Wetherhy, 1 Moo. & Rob. 438 ; 
Taylor v. Moseley, 1 Moo. & Rob. 439, n. ; Cowie v. EaZscdl, 4 B. & 
Aid. 197 ; Calvert v. Baker, 4 M. & W. 417 ; Crotty v. Eodges, 4 M. 
& G. 561 ; Burchfield v. Moore, 23 L. J. Q. B. 261 ; 3 E. & B. 683 ; 
Eanbury v. Lovett, 18 L. T. N. S. 366 ; 16 W. R. 795. 

(0 See Walter v. Cubley, 2 Cr. & M. 151. 

Acceptance and Payment fob Honour. 

65. — (1.) Where a bill of exchange has been protested Acceptance 
for dishonour by non-acceptance (is), or protested for better supra protest, 
security (y), and is not overdue, any person not being a ind. Act, 8.108. 
party already liable thereon, may, with the consent of the 
holder, intervene and accept the bill supra protest, for the 
honour of any party liable thereon (oj), or for the honour 
of the person for whose account the bill is drawn {w). 
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s. 65. (2.) A bill may be accepted for honour for part only of 

Acceptance the sum for which it is drawn (v). 
for honour /3 \ ^j^ acceptance for honour supra molest in order 

supra protest, \ f t 

to be valid must — 
&to9^*'^'^^^ (a) be written on the bill, and indicate that it is an 

acceptance for honour {t) : 
Q>) be signed by the acceptor for honour {t) : 
ind.Act,8.iio. (4.) Where an acceptance for honour does not expressly 
state for whose honour it is made, it is deemed to be an 
acceptance for the honour of the drawer (s). 

(5.) Where a bill payable after sight is accepted for 
honour, its maturity is calculated from the date of the 
noting for non-acceptance, and not from the date of the 
acceptance .for honour (r). 

(2) See Mitford v. Walcot, 12 Mod. 410, where the Court said that 
" if A. draws a bill upon B. and B. refuses to accept it, and 0. offers to 
accept it for the honour of A., the drawee (or holder) need not 
acquiesce, but may protest ; but if he do acquiesce, this acceptance 
will bind C.» 
Ind. Act, (y) As to when and against whom a bill may be protested for better 

ss. 108 & 109. security, see sub-sect. (5) of sect. 51 of this Act and the notes thereto ; 
see also Ex parte Wackerhath, 5 Ves. 574, where there was an accep- 
tance by the original drawee, and then an acceptance for the honour 
of the drawers after protest for better security. An acceptance for 
honour cannot properly be made until the bill has been protested for non- 
acceptance ; 1 Parsons on Bills, 314 ; Hoare v. Cazenove, 16 East, 395. 

(x) Save in the case of acceptances for honour or per procuration, 
no one can become a party to a bill qua a^xeptor who is not an 
addressee, per Lord Watson in Steele v. McKinlay, 5 Ap. Cas. at 
p. 779. The difference between an acceptor and an acceptor for 
honour is that the former is absolutely liable, but the latter only if 
there has been a presentment of the bill to the drawees for payment, 
and a protest for non-payment, and that he receives notice of these 
facts ; see sub-sect. (1) of sect. 66 of this Act and the notes thereto, see 
also Bbare v. Cazenove, 16 East, 391 ; 1 Parsons on Bills, 315 ; Story 
on Bills, s. 123. 

(w) There may be successive acceptances for honour by as many 
persons as there are parties to the bill ; each for the honour of one 
party ; but there can be only one such acceptance for one person ; 
1 Parsons on Bills, s. 315 ; Story on Bills, s. 122. 

(y) As an acceptance may be partial (sect. 19, sub-s. 2 (6)), so may 
an acceptance for honour. 



88.111 & 112. 



BILLS OF EXCHANGE ACT. 109 

(t) The method of accepting, supra protest, is as follows, viz. : the SS. 65, 66, 67. 
acceptor, supra protest, must personally appear before a notary public, j^cceptance 
with witnesses, and declare that he accepts such bill for honour, and for honour 
designate for whose honour he so accepts; and then he must subscribe supra protest. 
the bill thus: "Accepted, supra protest, in honour of A. B.," &c.; or, Ind.Act,8s.l08 
as it is more usual : " Accepted, S. P ;" 1 Parsons on Bills, 318. 

(s) Vide Byles on Bills (13th Edit.), 268 ; 1 Parsons on Bills, 313. 

(r) This is new ; for hitherto the time has been computed from the 
date of the acceptance suprh protest, Byles on Bills (13th Edit.), 270 ; 
Williams v. Oermaine, 7 B. & C. 468 ; 1 Parsons on Bills, 318. 

66. — (1.) The acceptor for honour of a bill by accepting Liability of 
it engages that he will, on due presentment, pay the bill, Jonmir.'^ 
according to the tenor of his acceptance, if it is not paid ind. Act, 
by the drawee, provided it has been duly presented for 
payment, and protested for non-payment, and that he 
receives notice of these facts (a). 

(2.) The acceptor for honour is liable to the holder and ^d-^*^***-!^!- 
to all parties to the bill subsequent to the party for whose 
honour he has accepted {I). 

(a) The undertaking of the acceptor, suprh protest, is an undertaking 
to pay, if the original drawee, upon a presentment to him for payment, 
should persist in dishonouring the bill, and such dishonour be notified, 
by protest, to the person who has accepted for the honour of the 
indorser, per Lord Ellenborough in Hoare v. Cazenove, 16 East, 391 ; 
Williams v. Germaine, 7 B. & C. 468 ; Story on Bills, s. 261. The 
acceptor, supra protest, is estopped from denying the genuineness of the 
signature of the drawer, if he has induced the plaintiffs to part with 
the money upon the faith of his authentication of the bill, Phillips y. 
Im Thum, L. E. 1 C. P. 464. See Story on Bills, s. 262. As to 
where the protest must be made see sect. 51, sub-s. 6, and the notes 
thereto. 

Q>) Subject of course to the conditions required by the List preceding 
sub-section, which see, as also the notes to the same. See Story on 
Bills, s. 123; and he has his recourse over against the person for 
whose honour he accepted, and any parties liable to that person, see 
sect. 68, sub-s. 5, and the notes thereto ; Story on Bills, s. 124. 

67. — (1.) Where a dishonoured bill has been accepted Presentment to 

^ . /. .« acceptor for 

for honour 8upra p'otest, or contams a reference m case of honour. 
need, it must be protested for non-payment before it is ind.Act, 8.112. 
presented for payment to the acceptor for honour, or 
referee in case of need (a). 
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ss. 67, 68. • (2.) Where the address of the acceptor for honour is in 
Presentment lo *h® **™® place where the bill is protested for non-pay- 
acceptor for ment, the bill must be presented to him not later than 
Ind Act 8 111. *^® ^*y following its maturity (6); and where the address 
of the acceptor for honour is in some place other than the 
place where it was protested for non-payment, the bill 
must be forwarded not later than the day following its 

maturity for presentment to him (c). 

(3.) Delay in presentment or non-presentment is 
excused by any circumstance which would excuse delay 
in presentment for payment or non-presentment for pay- 
ment {d). 

(4.) When a bill of exchange is dishonoured by the 
acceptor for honour, it must be protested for non-payment 
by him (e). 

(a) See note (a) to the last Bection ; also Hoare ▼. Cazenove^ 16 
East, 391; Williams y. Oemiainey 7 B. & C. 468, seems to have 
decided that protest for non-payment by the drawee was imnecessary. 
At any rate this sub-section makes such a protest necessary ; see also 
Story on Bills, ss. 123, 396. 

(ft) Vide subdivision (a) of sub-sect. (12) of sect. 49 of this Act and 
the notes thereto. The language of this sub-section is similar to that of 
6 & 7 Will. 4, c. 58, s. 1, which has been repealed by this Act. 

(c) See the last preceding note (b) hereto. 

(d) As to the circumstances which would excuse delay in present- 
ment for payment, or non-presentment for payment, see sub-sects. (1) 
and (2) of sect. 50 of this Act and the subdivisions thereof and notes 
thereto. 

(e) See note (a) to this section. Mr. Justice Story, in his work on 
Bills, s. 326, so lays it down. Any of these protests may be waived, 
Patterson v. Becker^ 6 Moore, 319 ; CampbeU v. Websier, 2 0. B. 258. 
See also Cox v. EarUy 3 B. & Aid. 430. 

Payment for 68. — (1.) Where a bill has been protested for non- 
honour wipra payment, any person may intervene ,and pay it supra 
Ind. Act, 8. 113. protest for the honour of any party liable thereon, or for 

the honour of the person on whose account the bill is 

drawn (a). 

(2.) Where two or more persons offer to pay a bill for 

the honour of different parties, the person whose payment 
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will discharge most parties to the bill shall have the s. 68. 

preference (6). Payment for 

(3.) Payment for honour m^^a protest, in order to ^^^^l «"P^« 
operate as such, and not as a mere voluntary payment, ind. Act, 8.113. 
must be attested by a notarial act of honour, which 
may be appended to the protest or form an extension 
of it (c). 

(4.) The notarial act of honour must be founded on a ind. Act, 8.113. 
declaration made by the payer for honour, or his agent in 
that behalf, declaring his intention to pay the bill for 
honour, and for whose honour he pays {d). 

(5.) Where a bill has been paid for honour, all parties ind. Act, s. 114. 
subsequent to the party for whose honour it is paid are 
discharged, but the payer for honour is subrogajted for, and 
succeeds to both the rights and duties of the holder as 
regards the party for whose honour he pays, and all parties 
liable to that party (e). 

(6) The payer for honour, on paying to the holder the ind. Act, s. 114. 
amount of the bill and the notarial expenses incidental to 
its dishonour, is entitled to receive both the bill itself and 
the protest (/). If the holder do not on demand deliver 
them up he shall be liable to the payer for honour in 
damages. 

(7.) Where the holder of a bill refuses to receive 
payment, supra protest, he shall lose his right of recourse 
against any party who would have been discharged by 
such payment. 

(a) Byles on Bills (13th Ed.), p. 272. Chitty on Bills (11th Ed.), 
p. 350. 
(6) There is no section in the Indian Act to correspond with this. 

(c) " No person could, by paying money simply to the holder of a bill, 
by a subsequent declaration cause a payment so made to assi^ne the 
character of a payment for honour," OeraloptUo v. Wider, 10 C. B. at 
p. 709. In that case it was pointed out that in VandetmU v. Tyrrell, 
M. & M. 87, the payment was made without any declaration before a 
notary. 

(d) Vide note (c) hereto. This sub-section adopts almost the words 
of the Court in Oerdloptdo v. Wieler, supra, at p. 709. 

(e) So held before this Act, Ex parte Swan, In re Overend, Qv/mey, 
& Co., L. E. 6 Eq. 344. "The person who takes up a bill supra 
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SS. 68, 69, 70. protest for the honour of a particular party to the bill, succeeds to the 
p ""TV ^^*^® ^^ *^® person from whom he receives it, and discharges the parties 
honour tuprit ^ ^^® ^^^^ subsequent to the one for whose honour he took it up, and 
protest, he cannot indorse it over,** per M alius, Y .-€., in Ex parte Svxm, supra^ 

at p. 367. 
(/) The holder of the bill, upon payment of it, is bound to 

deliver it up, per Lord Tenterden, C.J., in Hansard y. EMtisanf 

7 B. & 0, 90. 



Lost Instbuments. 

Holder'! right 69. — ^Where a bill has been lost before it is overdue, 
lost bui?* * ° the person who was the holder of it may apply to the 
drawer to give him another bill of the same tenor, giving 
security to the drawer, if required, to indemnify him 
against all persons whatever in case the bill alleged to 
have been lost shall be found again (a). If the drawer on 
request as aforesaid refuses to give such duplicate bill, he 
may be compelled to do so (&)• 

(a) This is the same as sect. 3 of 9 & 10 Will. 3, c. 17, the 
provisions of which were afterwards extended to promissory notes by 
the 3 & 4 Anne, c. 9, which also see. Both these statutes, however, 
have been repealed by this Act. See the 2nd schedule. If the holder 
wish to preserve his remedies upon the lost bill, he must give the 
usual notice of dishonour, Thackray v. Blackett, 3 Camp. 164. 

(() There was a similar provision in section 3 of 9 & 10 Will. 3, 
c. 17. And this power will, it is submitted, he exercised by the 
Courts of Equity or the Chancery Division of the High Court of 
Justice, unless the claim for a duplicate Bill be not a substantial part 
of the claim in an action, see sub-sect. (3) of sect. 34 of the Judicature 
Act of 1873. In Rhodes v. Morse, 14 Jur. 800, this power was 
exercised. 

Action on loft 70. In any action or proceeding upon a bill, the 
^'^^- Court or a Judge may order that the loss of the instru- 

ment shall not be set up, provided an indemnity be 
given to the satisfaction of the Court or Judge against 
the claims of any other person upon the instrument in 
question (a). 

(a) This is the same as sect. 87 of the 17 & 18 Vict. c. 126, 
and 19 & 20 Vict. c. 102, s. 90, within which bank-notes have been 
held to come, McDonnell v. Murray, 9 Ir. Com, Law Rep. 496 ; see 
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also NMe v. Bank of England^ 2 H. & C. 355 ; 33 L. J. Ex. 81 ; 9 Jur. SS. 70, 71. 

N. S. 778 ; 8 L. T. N. S. 733. Half-notes have also been held to be . ^. . . 

_, Action on lost 

within the 87th section of that Act. Redmayne y^ Burton, 2 L, T. N. S. i^iw^ 
324 ; see also Smith v. Mundy, 3 E. & E. 22 ; 6 Jur. N. S. 977 ; 29 L. J. 
Q. B. 172 ; 2 L. T. N. S. 373. See note (ft) to sect. 83, " Bank Notes." 
Where a plaintiff brought an action on a lost bill of exchange against 
the acceptor without first offering to give him an indemnity against' 
the claims of other persons on the bill, the Court, in the exercise of 
its discretion under sect. 87 of the Conunon Law Procedure Act, 
1854, ordered that the loss of the bill should not be set up as a defence 
to the action, only on the terms that the plaintiff should pay the de- 
fendant his costs of the action up to that time as well as give a proper ' 
indemnity against such claims. King v. Zimmerman, 40 L. J. C. P. 
278 ; L. R. 6 C. P. 466. Sect. 87 of the 17 & 18 Vict, only applied 
to the Superior Courts. A plaintiff who sued on a lost bill or note in 
the County Court, could not avail himself of the privilege given 
by that Act, vide Noble v. The Bank of England (supra). It is 
submitted that as the language of the present section is the same as 
that of sect. 87 of the former statute, and that as the words, the Court or 
a judge, are used (which always relate to actions in the High Court of 
Justice, and especially to applications in them which have to be made 
in the first instance before' a Master), a plaintiff who may happen to 
bring an action on a lost bill in a County Court, cannot now either 
avail himself of such privilege. 



Bill in a Set. 

71. — (1.) Where a bill is drawn in a set, each paii; of Rules as to 
the set being numbered, and containing a reference to the *** * 
other parts, the whole of the parts constitute one bill (a). J»<l-A<^*»»-1»2, 

(2.) Where the holder of a set indorses two or more ind.Act,s. 132. 
parts to different persons, he is liable on every such part, '^^^^ 
and every indorser subsequent to him is liable on the part 
he has himself indorsed as if the said parts were separate 
bills (b). 

(3.) Where two or more parts of a set are negotiated iiid.Act,s.i33. 
to different holders in due course, the holder whose title 
first accrues is as between such holders deemed the true 
owner of the bill (c) ; but nothing in this sub-section shall 
affect the rights of a person who in due course accepts or 
pays the part first presented to him (d), 

(4.) The acceptance may be writteu on any pan (e), and E^^^ceptfo^ ^^^' 

I 
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s. 71. it most be written on one part only (/). If the drawee 
Rules M to accepts more than one part, and such accepted parts get 
*^^' into the hands of different holders in due course, he is 

liable on every such part as if it were a separate bill (jj). 

(5.) When the acceptor of a bill drawn in a set pays it 
without requiring the part bearing his acceptance to be 
delivered up to him, and that part at maturity is out- 
standing in the hands of a holder in due course, he is 
liable to the holder thereof (A). 
lnd.Act,8.i32. (6.) Subjoct to the preceding rules, where any one part 

of a bill drawn in a set is discharged by payment or 
otherwise, the whole bill is discharged ( j). 



(a) It is common, says Mr. Justice 8tory, in his work on Bills, to 
deliver to the payee several parts, commonly called a set, of the same 
bill of exchange, any one of which being paid, the others are to be 
void, 8. 66, See also 8oci4ti GenMU v. The MetropdiUm Bank, 
Lim.f 27 L. T. N. S. 849. Where a bill drawn in different parts was 
negotiated by (among other persons) the defendants, and it was ulti* 
mately indorsed to the plaintiff, and neither the plaintiff nor the 
defendants had ever had possession of any part other than the first, 
nor were the defendants able to obtain possession of the other parts, and 
the plaintiff, having lost the part which was indorsed to him, brought 
an action against the defendants for not delivering over the other parts, 
it was held that no action would lie against them as there was no 
obligation upon them to hand the other parts to the plaintiff, Pinard 
V. Rlockman, 3 B. & S. 388 ; 32 L. J. Q. B. 82. It has been held that 
if two bills are given for the same debt, and for the whole amount of 
it, bond fide holders for value can enforce each bill ; Davison v. 
EdberUoUj 3 Dow, 218. It is only necessary to stamp one part (33 & 
34 Yict. c. 97, s. 55), but it is not negligence to stamp more than one. 
Society Gindrcde v. Metropolitan Bank, supra* 

(jb) Per Lord Tenterden, C.J., and Parke, J., in Eddswwth v. 
Hunter, 10 B. & C. 449. 

(c) Per Lord Tenterden, C.J., in Holdsworth v. Hunter, supra, at 
p. 454. 

(d) See Kearney v. The West Granada Gold cmd Stiver Mining 
Company, 1 H. & N. 412 ; Story on Bills, s. 226. 

(e) This is the same as the provision in sect 6 of 19 & 20 Yict» 
c. 97, which has been repealed by this Act. 

(/) See Holdsworth v. Hunter, 10 B. & C. 449. 
(gr) Following the opinion of Lord Tenterden, C.J., and Parke, J., 
in HcMsworth v. Hwnter, 10 B. & C. 449, supra. 
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(A) See per Watson, B., in Kea/mey v. West Granada Gold a/nd SS..71, 72. 
Silver Mining Company^ 1 H. & N. 412 ; Story on Bills, sect. 226. 

U) See Story on Bills, sect 226; Byles on Bills (13th Edition), gete "*^ 
394. 

Conflict of Laws. 

72, — Where a bill drawn in one country is negotiated, Rules where 
accepted, or payable in another, the rights, duties, and *^* ^° *^** 
liabilities of the parties thereto are determined as 
follows (a) : 

(I.) The validity of a bill as regards requisites in form ind.Act, 8.134. 
is determined by the law of the place of issue, and 
the validity as regards requisites in form of the 
supervening contracts, such as acceptance, or in- 
dorsement^ or acceptance svj^d protesty is deter- 
mined by the law of the place where such contract 
was made (5). 
Provided that — 

(a) Where a bill is issued out of the United Kingdom, 

it is not invalid by reason only that it is not 
stamped in accordance with the law of the place of 
issue (c) : 

(b) Where a bill, issued out of the United Kingdom, 

conforms, as regards requisites in form, to the law 
of the United Kingdom, it may, for the purpose of 
enforcing payment thereof, be treated as valid as 
between all persons who negotiate, hold, or become 
parties to it in the United Kingdom. 
(2.) Subject to the provisions of this Act, the inter- ind. Act, 8.134. 
pretation of the drawing (ti), indorsement (e), 
acceptance (/), or acceptance sttpra protest {g\ of 
a bill, is determined by the law of the place where 
such contract is mada 
Provided that where an inland bill is indorsed in a 
foreign country, the indorsement shall as regards the 
payer be interpreted according to the law of the United 
Kingdom (A). 

(3.) The duties of the holder with respect to present- ind. Act, 
ment for acceptance or payment and the necessity for or ^*- ^^^ ^ ^^^• 

I 2 
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s. 72. snflSciency of a protest or notice of dishonour, or other- 
Rules where ^ise^ ^^ determined by the law of the place where the 
laws conflict, ^ct is donc {j) or the bill is dishonoured \h). 

(4.) Where a bill is drawn out of but payable in 
the United Kingdom, and the sum payable is not ex- 
pressed, in the currency of the United Kingdom, the 
amount shall, in the absence of some express stipulation, 
be calculated according to the rate of exchange for sight 
drafts at the place of payment on the day the bill is 
payable (Z). 
ind.Act,8.i35. (5) Where a bill is drawn in one country and is payable 
in another, the due date thereof is determined according 
to the law of the place where it is payable (m). 

(a) See Story's Conflict of Laws (Sth Edit.), Chapter VIII. ,• also 
Byles on Bills (13th Edit.), pp. 400, 401. 

Q>) The general rule established ex comitate et jwre gentium is that 
the place where the contract is made, and not where the action is 
brought, is to be considered in expounding and enforcing the contract, 
unless the parties have a view to a different kingdom, that is to say, 
unless the contract is to be performed in another place, then it is to be 
governed by the law of the place where it is to be performed, JRobin- 
son V. Bland,!. W. Blackstone, 258 (per Lord Mansfield, C.J.); Gttbs 
V. Fremont, 9 Ex. 25 ; Scott v. PUkington, 2 B. & S. 11 ; 31 L. J. Q. B. 
81 ; or unless it is forbidden in or contrary to the public policy of 
the country where it is made, Forbes v. Cochrcme, 2 B. & C. 471; 
Hope V. Hope, 8 De G. M. & G. 731 ; 26 L. J. Ch. 417. So also as to 
bills or notes, their validity as regards requisites in form is, as pro- 
vided in this section, determined by the law of the place of issue. All 
the various provisions of this section are founded upon the above- 
mentioned principles. 

(c) *' No country," said Lord Mansfield, C. J., " takes notice of the 
revenue laws of another," Holman v. Johnson, Cowp. at p. 343. See 
also Story on Bills, p. 150, note ; Bristow v. Seguevillef 5 Ex. 279 
(where it was held that if a bill be void without a stamp in the 
foreign country, it cannot be enforced here), following Clegg v. Levy, 
3 Camp. 166. 

(d) See note (5) hereto ; also Allen v. Kemhle, 6 Moo. P. C. 0. 
314 ; remarked on in JRouquette v. Overmann, L. R. 10 Q. B. at p. 540. 

(c) See note (h) hereto. See also Trirnby v. Vignier, 1 Bing. N. 0. 
151 ; 6 C. & P. 25 ; Bradlaugh v. De Bin, L. R. 3 0. P. 538 ; 5 C. P. 
473 ; and the remarks about this last case in Story's Conflict of Laws, 
8th Ed., p. 440, n. But see the exception in the latter part of this 
sub-section and note (A). 
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(/) See note (J) hereto. The acceptor cannot be made liable nnder S. 72. 
any law but his own, Rouquette v. Overmanny L. R. 10 Q. B. at p. j^ , T" 
536. See also Burrows v. Jemino, 2 Stra. 733 ; SprowU v. Legge, 1 in^g conflict. 
B. & C. 16 ; Kearney v. King, 2 B. & Aid. 301. But if a bill is made 
payable at a particular place the contract of acceptance is governed by 
the law of acceptance at that place ; see the cases on the question 
of the lex loci solutionia in the note (h) hereto. 

(g) See note (/) hereto. 

(h) So decided in Lehe2 v. Tucker, L. R. 3 Q. B. 77 ; Bradlaugh v. 
Be Bin, L. R. 5 C. P. 473 ; 39 L. J. C. P. 254. See the observations 
upon these two cases in Story's Conflict of Laws, 8th Ed., p. 440, n., 
where he says that Lebel v. Tucker is clearly correct. 

( j) See Burrows v. Jemino, 2 Stra. 733 ; Wilkinson v. Simsony 
2 Moo. P. 0. C. 275; Potter v. Brown, 5 |:ast» 124; AUm v. KevMe, 
6 Moo. P. C. C. 314 ; BoiUi v. Dennistoun, 6 Ex. 483 ; Symons v. May, 
6 Ex. 707 ; see also BarUey v. Hodges, 30 L. J. Q. B. 352 ; EUis v. 
M" Henry, L. R. 6 0. P. at p. 234 ; Bouquette v. Overmann, L. R. 10 
Q. B. at p. 535. 

{k) See BothschUd v. Currie, 1 Q. B. 43 ; Hirschfield v. Smith, 36 
L. J. C. P. 177 ; L. R. 1 C. P. 340. " The liability of each of the con- 
tracting parties to the other is to be determined by the law of the 
country in which the contract was made," per Brett, L.J., in Home 
V. Bouquette, 3 Q. B. D. at p. 520. 

(0 See Story's Conflict of Laws, 2nd Ed., p. 426 ; Hirschfield v. 
Smith, 35 L. J. C. P.'l77 ; L. R. 1 C. P. 340. 

(m) See Bouquette v. Overmann, L. R. 10 Q. B. at p. 535. 
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PART III 



Cheques on a Banker. 

s. 73. 73. — A cheque is a t)ill of exchange drawn on a banker 

ch^ payable on demand (a). 

defined. Except as Otherwise provided in this Part, the provi- 

ind.^Act, 88. 6 gjQj^ Qf ^jjjg j^Q^ applicable to a bill of exchange payable 

on demand apply to a cheque Ql). 

(a) By sect. 3, sab-sect. 1, a bill of exchange payable on demand is 
defined to be ''an unconditional order in writing, addressed by one 
person to another, signed by the person giving it, requiring the person 
to whom it is addressed to pay on demand a sum certain in money to 
or to the order of a specified person or to bearer." Substituting the 
word " banker " in this definition where necessary, we have the follow- 
ing definition of a cheque : — ^" A cheque is an unconditional order in 
writing, addressed by a person to a banker, signed by the person 
giving it, requiring the banker to whom it is addressed to pay on 
demand a sum certain in money to or to the order of a specified person 
or to bearer." As to the different terms in this definition, see sect. 3» 
and the notes thereto. As to the relation between banker and customer 
see note to sect. 2. 

A cheque may be ante-dated or post-dated, or it may be dated on a 
Sunday ; sect. 13, sub-sect. 2, of this Act. There is now no minimum 
limit for which a cheque may be drawn. As to the old law on the 
subject, see Byles on Bills, 13th Edit., 17. It may happen that the 
sum written in words is different from the sum expressed in figures. 
In that case the law is the same now (sect. 9, sub-sect. 2) as it was before 
this Act, namely, that the sum denoted by the words is the amount 
payable, Satmderson v. Pipery 5 Bing. N. C. 425 ; 7 Scott, 408. In 
America the rule is that the figures in the margin are merely a 
memorandum for convenience of reference, and form no part of the bill 
or cheque, and an alteration in them making them conform to the body 
of the instnmient, does not vitiate the instrument; see Parsons on 
Notes, vol. 1, p. 28, note (w). In the recent case of Oarrard v. Lewis, 
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10 Q. B. D. 30; 47 L. T. N. S. 408 ; 31 W. R. 475, it was held that a 73. 

where a bill was signed in blank with marginal figures only, the bill """"" 

was not a perfect bill, till the amount in the body was filled in, and defined, 
hence that an alteration, however fraudulent, of tiie marginal figures 
does not vitiate the bill for the full amount inserted in the body, when 
in the hands of a holder in due course, who has no notice of the improper 
alteration. If the words are written in the body of the cheque so 
obscurely that their meaning is doubtful, the figures in the margin and 
the stamp may be referred to as shewing the intention of the parties, 
EuUeyy. Marshall, 46 L. T. N. S. 186 ; so held also in America in 
BUey v. DickenSy 19 HI. 29. Where both the sum mentioned in the 
body and the sum mentioned in the margin or at the foot are expressed 
in figures, and there is a discrepancy between the two, there is a patent \ 
ambiguity on the face of the cheque, and evidence cannot be produced 
to explain what sum was intended to be payable (Saundenon v. Fiper^ 
mpra), and the question arises for which sum is the cheque to be taken 
as drawn. It is submitted that in such a case the amount expressed in 
the body of the cheque, though in figures, would, on the authority 
of Garrard v. Lewis (mpra)y be the amount for which the cheque 
would be payable. An omission in the body may be aided by figures 
in the margin, where they are not contradictory, as for instance, where 
the sum was in the body expressed to be *' twenty-five, seventeen 
shillings, and three pence," the figures in the margin being 
** 25 „ 17 „ 3," the Court held the sum to be twenty-five pounds, seven- 
teen shillings and three pence, Fhipps v. Tanner, 5 G. & P. 488, 
Tindal, O.J., saying, it must mean pounds, it cannot mean anything 
else ; again, where " fifty " was put in the body, the word " pounds " 
being omitted, while £50 was in the margin, EUiofs Casey 1 Leach, 
175. A mere slip, which renders the statement of the sum payable 
merely inaccurate, will not invalidaifte a cheque. For instance, an 
instrument which stated *' pay A. B. seventeen, or bearer pounds," was 
held good for £17 payable to A. B. or bearer ; B. v. Barehamy 2 Cox, 
C. C 189 ; see also Bumham v. AUeUy 67 Mass. Rep. 496, where the 
note was expressed to be for *' three hundred dollars," and the figures 
in the margin were **$300," it was held that the note was good 
for rthree hundred dollars. A cheque must be signed by the party 
drawing it ; see sect. 3, note (w)y and sect. 23. The drawer's initials 
will be sufficient, Merchanfs Bank v. Spicery 6 Wend. 443, which 
was a decision in America that an indorsement by initials was sufficient 
to charge the indorser ; though, of course, the banker on whom the 
cheque is drawn would not be liable, if he refused to pay such a 
cheque, unless he knew whose the initials were, or had usually paid 
the drawer's cheques so signed. A cheque of any sort may now be 
post-dated; see sect. 13, sub-sect. 2. As to the old law upon this 
point, see Fisher on the Stamp Acty 1870. If a person takes a cheque, 
whether payable to order or to bearer, that is post-dated, with know- 
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8* 73. ledge of its having l)een post-dated, such cheque only having a penny 

'~* stamp upon it, it was held that he could sue upon it, and that it was 

Hned. ^ * admissible in evidence, the question being, is the stamp sufficient upon 

the face of the instrument ? Bull v. O'SuUiva/n, L. K. 6 Q. B. 209 ; 
40 L. J. Q. B. 141 ; Oatty v. Fry, 2 Ex. D. 265 ; 36 L. T. N. S. 152. 

(h) In the decisions prior to this act cheques were always considered 
as analogous to bills of exchange ; '' a cheque is a bill of exchange 
payable at a bankers," per Jessel, M.R., in Hopkinson v. ForsteTy L. K. 
19 Eq. at p. 76 ; Cruger v. Armstrong^ 3 John. Gas. 5 ; see also Keene 
V. Beard, 8 C. B. N. 8. 372 ; 29 L. J. C. P. 287 ; Deener v. Bnmn, 
28 Amer. Kep. 602, note; British Linen Co, Bomk v. Carruther$, 
Court of Sess. Cas., 4th Sen, vol. 10, at p. 926. The following are 
some of the differences between cheques and bills of exchange : 

(1.) A banker does not generally accept a cheque, per Erie, C.J., in 
Keene v. Beard, supra ; the reason being that the banker is the debtor 
of his customer to the extent of the funds that he holds on his 
customer's account, with the obligation imposed upon him arising out 
of the custom of bankers of honouring his customer's drafts, so that he 
has no option but to pay his customer's cheques to the extent of his 
customer's funds, Foley v. Hill, 2 H. L. C. 28. 1 he bank only acts 
as the agent for the depositor, and so under ordinary circumstances 
owes no duty to the holder of a cheque, and is liable to no action by 
him for refusing to pay it, although it has sufficient funds for the 
purpose, as there is no privity between them, Schroeder v. Central 
Bank of London, 34 L. T. N. S. 735 ; 24 W. R. 710 ; unless the bank 
has, so to speak, accepted it by marking it, and communicated such 
marking to the holder, Warwick v. Rogers, 5 M. & G. 340 ; see also 
observations of Parke, B., in Bellamy v. MarjoribamJcs, 7 Ex. at 
p. 404 ; see also the American cases (which are contradictory, though 
on the whole they agree with the English cases), collected in Parsons 
an Notes and Bills, vol. 2, p. 61, note (/). It is said in Parsons, vol. 2, 
at p. 61, that " while, therefore, we admit that a bank may be liable 
in a proper action to a holder of a cheque for a wanton or fraudulent 
refusal to pay the cheque, whereby the holder lost the funds, we 
should say that only in such cases could any action be maintained 
against the bank for the refusal." In Risley v. Phcenix Bank, 83 N. 
Y. Rep. 318, it was held that a verbal promise to pay a cheque created 
no cause of action. See also SecuHty Bank v. National Bank, 
23 Amer. Rep. 129 ; 67 N. Y. Rep. 458, where it is said that a bank, 
by certifying a cheque, undertakes that the signature of the drawer is 
genuine, and that there are sufficient funds to meet it, and engages 
that they will Tiot be withdrawn to the prejudice of the holder, but 
does not warrant the genuineness of the body of the cheque. Such 
** marking " occurs frequently between bankers in the case of cheques 
paid in after clearinr; time, as to which see sect. 74 note (a), but not 
as between bankers and private persons. 
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(2.) The drawer of a cheque is only discharged by the holder making SS. 73, 74. 
delay in presenting it for payment, when he has thereby Buffered '"^ 

damage, and then to the extent of such damage, see next section, and ^^^ 
the notes thereto. 

(3.) Notice of the death of the drawer of a cheque is a deter- 
mination of the authority of the banker to pay it. This is dealt with 
in sect. 75, sub-sect. 2, and note thereto. As to a banker paying a 
cheque in ignorance of the drawer's death, see note to sect. 75, 
sub-sect. 2. 

(4.) A cheque is supposed to be drawn against funds. It was at 
one time thought that a cheque was an appropriation of so much 
money of the drawer's in the hands of the banker upon whom it was 
drawn for the purpose of discharging a debt or liability of the drawer 
to the payee. The case of Hopkinson v. Forster, L. R. 19 Eq. 74 ; 
23 W« R. 301, however, decided that a cheque was not an equitable 
assignment of money in the hands of a banker. This was followed 
and approved in Schroeder v. Central Banky 34 L. T. N. S. 735 ; 24 
W. K. 710. And sect. 53, sub-sect. 1, of this Act now provides that a 
cheque is not an appropriation of a particular sum of money, except in 
Scotland, where, if the drawee has in hand funds available for the 
payment thereof, the bill operates as an assignment of the sum for 
which it is drawn in favour of the holder, from the time when the bill 
is presented to the drawee ; sect. 53, sub-sect 2, and the notes thereto. 
The law is the same in America ; Lunt v. Bank of North America^ 
49 Barb. 221. 

74. — Subject to the provisions of this Act — Preaentment of 

(1.) Where a cheque is not presented (a) for payment ^^^'gnt*""^ 
within a reasonable time of itfl issue (J), and the drawer i^^j^ j^^t, s. 73. 
or the person on whose account it is drawn had the right 
at the time of such presentment^ as between him and 
the banker, to have the cheque paid, and suffers actual 
damage through the delay, he is discharged to the extent ind. Act, s. 72. 
of such damage, that is to say, to the extent to which 
such drawer or person is a creditor of such banker to a 
larger amount than he would have been had such cheque 
been paid {c). 

(2) In determining what is a reasonable time regard ind.Act,s.io5. 
shall be had to the nature of the instrument, the usage 

of trade and of bankers, and the facts of the particular 
case {d). 

(3) The holder of such cheque as to which such 
drawer or person is discharged shall be a creditor, in 
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S. 74. lieu of isnch drawer or person, of such banker to the 
Presentment of ©xtent of such discharge, and entitled to recover the 
cheque for amouut from him. 

payment. 

(a) Banking hours in London are from a.m. to 4 p.m., and on 
Saturdays from 9 a.m. to 3 p.m., during which hours cheques must be 
presented. Open, i,e. uncrossed, cheques are paid over the coimter in 
large numbers, but crossed cheques are paid into the holder's bank, 
and presented by it. Instead of sending round to each bank upon 
which a cheque is drawn and presenting it there, the London bankers 
have established the Clearing House, where all cheques are sent, 
presentment there being a good presentment, Reynolds v. ChetUe^ 
2 Camp. 596 ; Harris v. Packer^ 3 Tyr. 370, n. The following ac- 
coimt of the Clearing House has been furnished by the courtesy of a 
gentleman of high position in one of the leading London Banks. The 
Clearing House was established by private bankers, and the joint- 
stock banks were afterwards admitted. The banks belonging to it 
are twenty-eight in number, no banks west of Temple Bar being 
admitted. Country bankers clear through their London correspondents. 
The Clearing House is a large room in which each bank usin^ it has a 
certain number of seats, where its clearing clerks sit. All cheques 
received by one bank drawn upon other banks are entered at the 
receiving bank on a sheet against the name of the bank on which they 
are drawn ; and between the hours of 10.30 and 11 a.m., and 2.30 and 
3.55 p.m. (in the case of country cheques between 12 and 12.30 p.m.) 
these cheques are sent on to the Clearing House, and given to the 
clearing clerks of the banks on which they are drawn. Each clearing 
clerk enters the cheques drawn on his bank, and sends them on to his 
bank, when they are cancelled and retained, or returned the same day 
if there are no funds to meet them. At the close of the day the 
sheets of the different banks are compared and balances struck. An 
account is kept at the Bank of England called the Clearing Bankers' 
account, and if the balance is against any particular bank, that bank 
gives a cheque for such balance upon its private account at the Bank 
of England to the Clearing Bankers' accoimt, by which means accoimts 
are adjusted. When cheques are paid into a bank too late for clearing, 
it is the practice to send such cheques on to the banks on which they 
are drawn, where as a matter of courtesy between bankers they are 
*^ marked" if intended to be paid. If so marked, the bank marking 
them is bound to pay them the next day when passed through the 
Clearing House, and in fact they are entered as paid when they are 
marked. This custom of marking cheques iias, for some time, received 
judicial sanction ; for instance in Robson v. Bennetty 2 Taunt., 388, where 
such marking was considered equivalent to an acceptance ; again, in 
Goodwin v. Robarts, L. R. 10 Ex. at p. 351, the Court said that a 
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custom had grown up among bankers of '' marking** cheques as good ^ S. 74. 
for the purpose of clearance by which they became bound to one """" 
another (per Cockbum, CJ^.). The name of the London agent on a cheque for 
coimtry cheque is put on for clearing purposes ; and though it has payment, 
been held that presentment to the London agent is not sufficient 
{BaOey v. BodenMm, 16 C. B. N. S. 288 ; 33 L. J. 0. P. at p. 
255), still if presented to him through the Clearing House in the 
customary manner, as is invariably the case, such presentment might 
now be held sufficient. A presentment must be made by some person 
authorised to receive the money for the cheque ; see sect. 45, sub- 
sect. 3. A presentment by post, however, may be made where 
authorised by agreement or usage; see sect. 45, sub-sect 8, and the 
notes thereto. It would seem that presentment for pa3nnent is dis- 
pensed with in the case of the notorious stoppage of the bank on 
which the cheque is drawn, Byles on Bills, 13th Edit., 207 ; but under 
such circumstances the holder is only boimd to give notice within a 
reasonable time after he has acquired the knowledge of the stoppage of 
the bank, and not, necessarily, before the expiration of time for 
presentment, Eobson v. Olivery 10 Q. B. 704 ; 16 L. J. Q. B. 437 ; see 
also Botves v. Eoufey 5 Taunt. 30 ; Camidge v. AUenbt/y 6 B. & 0. 373 ; 
and Scmda v. Clarke^ 19 L. J. C. P. 84 ; Story on Notes, ss. 500, 602 ; 
but notice of such stoppage must be given within a reasonable time 
after the holder knows of the stoppage of the bank, with an offer to 
return the cheque; otherwise the holder elects to make the cheque 
bis own, and releases all parties except the drawer; see Eogers v. 
Langfordy 1 Cr. & M. 637. Sect. 46, sub-sect. 2 (a) enacts that the 
fact that the holder has reason to believe that the bill will on present- 
ment be dishonoiured, does not dispense with the necessity for present- 
ment. That section raises the question whether presentment is now 
necessary in the case of the notorious stoppage of the bank on which 
the cheque is drawn, and would seem to override the former law on 
the subject, as laid down by the cases already cited ; but whether it 
does actually do so or not is doubtful, and in the absence of any 
judicial decision upon it, it is not necessary to express any definite 
opinion. As to cases to which that section does apply, see the notes 
to that section. Like a bill of exchange, presentment of a cheque for 
payment is excused, as against the drawer, by want ci sufficient funds 
in the banker's hands to meet the cheque at the time when the drawer 
would expect the cheque to be presented, provided that the drawer 
had no reason to expect that it would be paid, Wirth v. Austin, L. R. 
10 0. P. 689 ; Brush v. BarreU, 82 N. Y. Rep. 400 ; but not as agamst 
an indorser, Mohawk Bcmk v. Broderick, 10 Wend. 304; see also 
sect. 46, sub-sect. 2 (c) of this Act, and the notes thereto. Notice of 
dishonour to the drawer is dispensed with under similar circumstances, 
as to which see sect. 50, sub-sect. 2 (c. 4) of this Act, and the notes 
thereto ; Carew v. Duchvorlh, L. R. 4 Ex. 313 ; Bickerdike v. Bdlnum, 



124 BILLS OF EXCHANGE ACT. 

S. 74. 2 Sm. L, C. 8th Ed., 51 ; IT. R. 405. ITie want of funds need not bo 
— — a total want of funds ; want of sufficient funds to draw against is 

ch©ques"for ^ «°o^g^» *^® question being whether there were any such funds as the 
payment. drawer might reasonably and properly draw against, with an expecta- 

tion that the driaft would be honoured ; Ca/rew v, Duckworthy supra. 
The law was similarly laid down in 1843 in an elaborate judgment by 
Story, J., in In the matter of Brovm, 2 Story R. at p. 516, cited in 
Story on Notes, at pp. 657-660 ; and also in Fletcher v. Pierson, 
35 Amer. Rep. 214. Again, if the drawer has funds at his banker's 
sufficient to meet the cheque, but knows that the bankers will not 
pay the cheque, he is nevertheless entitled to notice of dishonour, 
Carew v. Duckworth^ L. R. 4 Ex. at p. 319. But the holder must 
present the cheque under such circumstances, sect. 46, sub-sect 2 (a) 
of this Act, and the notes thereto. 

(b). As to the meaning of a " reasonable time *' see note (d) to sub- 
sect. 2 of this section. As to the meaning of *' Issue," see sect. 2 
of this Act and note (I) thereto. 

(c) The drawer of a cheque is discharged by the fact of the cheque 
not being duly . presented for payment only when he has sustained 
actual damage by the delay; e.g., by the failure of the bank on 
which the cheque is drawn, and then to the extent of puch damage 
he is discharged; otherwise the holder does not lose his remedy 
against the drawer until barred at the end of six years, 2 Parsons 
on Bills, 74 ; Bobvmon v. Eawhsfordj 9 Q. B. 52 ; Little v. Phenix 
Bank, 2 Hill N. Y. R. 425 ; ffopkiru v. Ware, L. R. 4 Ex. 268, 
where it was held that a creditor, who. takes from his debtor's 
agent on account of the debt the cheque of the agent, is bound to 
present it for pa3nnent within a reasonable time ; otherwise if the delay 
alters the debtor's position for the worse, the debtor is discharged, 
although he was not a party to the cheque ; see also Alexander v. 
Bwrchfiddy 7 M. & G. at p. 1067 ; Laws v. Bandy 3 0. B. N. S. 442; 
27 L. J. C. P. 76. In a note to Serle v. N<yrt(m, 2 Moo. & Rob. 404, 
it is said : — *' It is difficult to see how a solvent drawer, on a solvent 
banker, can be prejudiced by delay in the presentment of a cheque. . . 
But the refusal to pay by bankers may arise from other causes than 
their own insolvency. The drawer of the cheque may have become 
insolvent, or have withdrawn his account. Another reason for the 
bankers refusing to pay may be the staleness of the cheque, it being 
understood as a rule of business with regular bankers not to pay old 
cheques without inquiry ; " and the note goes on to add that the holder 
must give the drawer an opportunity of authorising his bankers to 
pay it. The latter part of this suh-section is new. Formerly the 
drawer was absolutely discharged if the banker failed (but the holder 
could prove for the amount of the cheque against the banker's estate). 
Now, by the operation of this sub-section and sub-sect. 3, the drawer 
is discharged only to the extent of the damage he suffers, and the 
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holder is entitled to prove against the insolvent banker's estate, or S. 74. 
recover from him the amount in respect of which the drawer is dis- "^ 

charged ; and this seems to have always been the law in America, cheques for 
Story on Notes, s. 492. For example, a cheque is drawn for £100, paymenU 
and not presented within a reasonable time. The banker fails, the 
drawer having at the time sufficient money in his hands to meet the 
cheque. The banker pays lOs. in the £. The drawer is only discharged 
as to £60, and as to that the holder can prove against the banker's 
estate for it, when he will get 10s. in the £ on that sum, viz., £25. 

(d) The question of reasonable time may be considered as follows:— 
Where the person taking the cheque and the banker on whom 
it is drawn live in the same place, the person taking the cheque has the 
whole of the banking hours of the next business day within which he 
may present it, in order to charge the drawer if the bank fails, Bod-* 
dington v. Schlencker, 4 B. & Ad. at p. 759 ; JRohson v. Bennett, 2 Taunt, 
388 ; Movie v. Brown, 4 Bing. N. C. 266 ; 5 Scott, 694 ; 2 Parsons on 
Bills, 72 ; Alexander v. Burchfidd, 7 M. & G. 1061 ; 3 Scott, N. R. 
555, in which latter case it was decided that the holder of a cheque is 
bound to present it for payment not later than the day following 
that on which he receives it, whether the presentment is made through 
his bankers, or by himself. In Bond v. Warden, 14 L. J. Ch. 154, 
a cheque was given to the payee in the town where it was drawn and 
payable, but after banking hours. The payee sent it the same 
evening to his bankers at a town six miles away, and it was paid into 
his bank next morning. It was then sent by post on that day to the 
bank on which it was drawn, and presented on the following day, that 
is, two days after it was drawn. Held, a presentment in time. 
The rule, however, is different if the person taking the cheque and 
the banker on whom it is drawn do not live in the same place, for 
then the rule laid down in the cases is that the person taking it should 
send it to his banker or agent by the. next business day's post, and he 
should present it on the next business day in order to charge the 
drawer if the bank fails, Bick/ord v. Bidge, 2 Camp. 537 ; Hare v. 
Henty, 10 C. B. N. S. 65 ; 30 L. J. C. P. 302 ; Bailey v. Bodenham, 
16 C. B. N. S. 288 ; 33 L. J. C. P. 252 ; Prideaux v. Criddle, L. li. 
4 Q. B. 455 ; Hey wood v. Pickering, L. R. 9 Q. B. 428, where the 
cheque was on a foreign bank, and was sent direct to it by post ; see 
also Byles on Bills, 13th Ed., 21. ; Chalmers on Bills, 2nd Ed., 229 ; 
Story on Notes^ s. 493. As between customer and banker, where 
the customer sends him a cheque for presentment, the rule is 
the same unless circumstances exist from which a contract or duty 
on the part of the banker to present earlier or to defer presentment 
can be inferred, per Erie, C.J., in Hare v. Henty, supra at p. 88. In 
Story on Notes, s. 496, it is said that though each party to a cheque 
is as between himself and the party from whom he received it allowed 
a day to present it, the drawer and every holder is only liable on due 
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S. 74. presentment and dishonour within the time for whioh he would be 

' liable if the cheque had been presented by the party immediately 

cheques for claiming from and under him. Where a cheque was drawn on a 
payment. banker at B., cashed by a branch ^of the N. W. bank at M., and 

forwarded to the head office of the N. W. bank at K., all on the same 
day ; but the head office did not present it for three days, the present- 
ment was held too late to charge the drawer, the bank having failed, 
Motde v. Browriy 4 Bing. N. G. 266 ; 6 Scott, 694. If the drawer, 
or other party to the cheque, is discharged by delay in presentment, 
no action can be brought to recover the consideration given for the 
cheque ; as, in the words of Blackburn, J., in Heywood v. Picheringy 
L. B. Q. B. p. 431, the holder by his conduct makes the cheque his 
own ; it is then equivalent to absolute payment. It will be noticed 
that the rules as to what is a reasonable time for presenting a cheque 
are practically the same as those as to what is reasonable time for 
giving notice of dishonour. Bee sub-sects. 12 and 13 of sect 49 of this 
Act, and the notes thereto. 
The subject of cheques may be further considered as follows. 

OvEBDUE Cheques. 

A bill payable on demand is deemed to be overdue when it appears 
to have been in circulation for an unreasonable length of time ; as to 
which see sub-section (3) of section 36, and notes (w) and (v) thereto. 
A cheque, however, is very often, especially when crossed, cashed by a 
tradesman, or paid away in the purchase of goods. It then becomes 
important to find out what rule, if any, has been laid down as to when 
a cheque is overdue, and so subject to any defect of title. The law on 
this point has been lately considered by Field, J., in the London A 
County Banking Co, v. Chroome, 8 Q. B. D. 288. The following are 
the chief cases :— m Dovm v. Hailing, 4 B. & 0, 330 ; 6 D. & R. 455 
(which is not approved of in Bank of Bengal v. Fagan, 7 Moo. P. C. 
at p. 72), a cheque for £50 was lost, and it was tendered five days 
after its date at a shop in payment for goods ; the shopkeeper took it, 
and on the next day presented it for payment, when it was cashed; 
the true owner brought an action against the shopkeeper to recover the 
money and succeeded, the defendant having taken it when overdue, 
and under circumstances which ought to have excited the suspicions 
of a prudent man, and so, as his transferor had no title, he could get 
no better title. In Rothschild v. Comeyy 9 B. & C. 388, two cheques 
had been fraudulently obtained from the drawer, and the defendants, 
who took them bond fide six days after date, gave cash for them to a 
third person who had not given value for them, presented them and 
received the amount; it was held, in an action by the drawer to 
recover back the money, that it was not true as a matter of law that a 
party taking a cheque at any fixed' time after date does so at his peril. 
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though the taking an overdue cheque is a circumstance which the jury s. 74. 

may take into consideration in determining whether the defendants 

took the cheque under circumstances which ought to have excited the ^heajies for 

suspicions of prudent men. This last decision was followed in London payment. 

cmd Cmnty Banking Co. v. Oroome, 8 Q. B. D. 288 ; 51 L. J. Q. B. 

D. 224; 46 L. T. N. S. 60; 30 W. R. 382, where the question for the 

jury was considered to be whether the holder took the cheque under 

such circimistances as ought reasonably to have excited his suspicion, 

and that the lapse of time between the date of the cheque and the 

transfer was a circumstance to be taken into their consideration in 

coming to a conclusion on that question ; see also Serrdl y. Derbyshire, 

ike., Bailvxiy Co., 9 C. B. at p. 826. A cheque does not take effect 

till delivery, sect. 21 ; so the drawer cannot, by ante-dating it, say that 

it is overdue ; Cowing v. Altman, 27 Am. Bep. 70 ; following Boehm v. 

Stirling, 7 T. B. 423. In America it is said that a cheque found in 

the hands of the payee or a third person fourteen months after its 

date, in the absence of explanation, is discredited, and will be treated 

as overdue and dishonoured, whether actually presented or not, 

Cowing v. Altman, 27 Am. Bep. 70. As to the meaning of ''good 

fjEdth," and as to what constitutes negligence in taking a negotiable 

instrument, see sect. 90. 

Duties of the Banker arising out of his relation to his Customer, 

** A banker is bound," says Jessel, M.B., in Hopkinson v. ForstcTy 
L. R. 19 Eq. at p. 76, " by his contract with his customer, to honour 
his cheque when he has sufficient funds in hand." The relation 
between a banker and his customer is that the banker receives money 
from his customer on condition of paying it back, when asked or when 
drawn upon by his customer ; the relation is merely one of debtor and 
creditor, Foley v. Hill, 2 H. L. 0. at p. 43. Money in the hands of a 
banker is merely money lent, with the superadded obligation that it is to 
be paid back when called for by the draft of the customer, Pott v. Clegg, 
16 M. & W. 321. Bo also per Cockbum, C.J., in Goodwin v. BobartSy 
L. R. 10 Ex. at p. 351 ; Atna Bank v. Fourth National Bank, 46 N. 
Y. Rep. 82. In Whitaker v. The Bank of England, 6 0. & P. 709, 
Parke, B., told the jury that the real question (in an action for not 
paying a bill) was, whether the plaintiff had a sufficient balance at 
the bank at a reasonable hour before the bill was presented and dis* 
honoured. Such then is the ordinary duty that a banker owes to his 
customer ; and if the banker dishonours a customer's cheque without 
sufficient cause, the banker renders himself liable to an action by the 
customer, in which the jury may give substantial damages, as 'the 
injury thereby caused to the customer's credit, especially if he is a 
trader, must be very great, Marzetti v. Williams, 1 B. & Ad. 415 ; 
per Williams, J., in Bdlin v. Stevxirt, 14 C. B. 595 ; Hopkinson v. 
Forster, L. R. 19 £q. at p. 76. This duty of the banker may be 
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S. 74. varied by agreement, or by a course of dealing amounting to an 

p "~ agreement, Kymer v. Lawrie^ 18 L. J. Q. B. 218 (Patteson and 

ch^M^for ° ^^^®» ^'^'^ 5 Ctmming v. Shand, 5 H. & N. 95 ; 29 L. J. Ex. 129. 
payment. But a banker must refuse to honour a cheque when he knows that the 

customer holds such funds as trustee, and that the cheque was to the 
knowledge of the banker drawn to pay a debt due from him personally, 
such a discharge of the debt being a misapplication of the funds, the 
banker being cognizant of it, Gray v. Johnston, L. B. 3 H. L. 1. But 
a mere suspicion that the customer meditates a breach of trust would 
not warrant the banker in dishonouring the cheque, the banker not 
being interested in the transaction ; per Lord Westbury, at p. 14. A 
bank cannot refuse to cash a cheque for an executor merely on the 
ground that the estate is insolvent, and that the bank had a supposed 
claim upon the money in its hands, Irelcmd y. North of Scotland 
Banking Co., Court of Sess. Cas. 4th Series, vol. 8, 215. Where a 
customer has accounts at two branches of the same bank, the customer 
must be taken to know the state of each account ; and where his 
balance at one branch is just equal to a deficiency at the other, the 
branch, at which there is a balance, may refuse to honour his cheques 
on account of his indebtedness at the other branch, Gamett v, 
McKewan, L. R. 8 Ex. 10. 

Payment of Cheques. 

A banker can tender one shilling in bronze coins, forty shillings in 
silver coins, and for any sum above 40s. and under £5, he must tender 
in gold, and for £5 and upwards he can tender in gold or (by 3 & 4 
WilL 4, c. 98, 8. 6) in Bank of England notes, except where th© 
banker is the Bank of England, when, if the person wishes it, the Bank 
must pay in gold, and not in notes. See 33 & 34 Vict. c. 10, s. 4. 
A banker, however, usually asks the person presenting the cheque 
how he will take pajonent, whether in notes or gold, but of course he 
may accept payment in other ways, though if he does the drawer is 
discharged, Smith v. Ftrrand, 7 B. & C. 19 ; for instance, he may take 
a bill of exchange, which means a good bill, Puckford v. Maxtudl, 
6 T. K. 52. But it must be remembered that in this latter case the 
rules as to presentment for acceptance and payment laid down ia 
sects. 39 to 46 of this Act must be complied with in order to retain 
a remedy against the banker. 

As to whether a banker would be justified in paying a cheque in 
part, not having sufiQcient funds to pay it in full, see Grant's Law of 
Bankers, 4th Ed., 43 ; and a contrary opinion in Parsons on Bills,, 
voL 2, p. 78. 

Forged and Altered Cheques, 

See on this subject sect. 24, and the notes thereto. Formerly a 
banker paying a cheque on a forged signature could not charge his 
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customer with the payment ; but now the rule is so far relaxed that 3. 74, 
the banker hond fide paying on a forged indorsement that is not his "^ 

customer's can charge his customer's account with the payment ; see cheques for 
below ; see also Charles v. BlachmU, 2 0. P. D., at p. 157 ; Arnold v. payment. 
Cheque Bomk, 1 0. P. D. at p. 589. But a person who knows that the 
bank is relying on his forged signature, cannot lie by and not divulge 
the fact ; it is then a question for the jury whether the person by 
doing so did not assent to it ; M}Kenzie v. British Linen Co.y 6 Ap. 
Cas. 82 ; 44 L. T. N. S. 431 ; 29 W. R. 477. The person who presents 
the cheque for payment gets no title through the forgery, as to which 
see sect. 24 and the notes thereto. As to the indorsement on the cheque 
being forged: By 16 & 17 Vict. c. 59, s. 19, it is provided that "any 
draft or order drawn upon a banker for a sum of money payable to order 
on demand which shall, when presented for payment, purport to be 
indorsed by the person to whom the same shall be drawn payable, 
shall be a sufficient authority to such banker to pay the amount o.^ 
such draft or order to the bearer thereof; and it shall not be incumbent 
on such banker to prove that such indorsement, or any subsequent 
indorsement, was made by or \mder the direction or authority of the 
person to whom the draft or order was or is made payable, either by 
the drawer or any indorser thereof." This section has not been 
repealed. Sect. 60 substantially enacts the same, though its terms 
are not quite so wide as the above, see that section and the notes 
thereto. Of course the indorsement forged must not be the customer's 
indorsement, as a banker is bound to know his customer's signature ; 
cf. Weisser v. Denison, 10 N. Y. Rep. 68. An indorsement " per pro- 
curationem," or " as agent," has been held to be within this section, 
Charles v. Blackwdly 1 C. P. D. 548 ; aflf. 2 C. P. D. 151 ; 46 L. J. 0. P. 
368 ; 36 L. T. K S. 195 ; 25 W. R. 472. This enactment does not 
protect any other person than the banker on whom the cheque is 
drawn; hence the drawer or true owner of the cheque can sue the 
person who has got payment of the cheque through a forged indorse* 
ment for the amount received by him, Ogden v. Benas, L. B, 9 0. P. 
513 ; Arnold v. Cheque Bank, 1 0. P. D. at p. 585 ; Hdli/aa} Union v. 
Whedivright, L. R. 10 Ex. 183 ; Bohbett v. PinkeU, 1 Ex. D. 368. 
As to altered cheques, in Totmg v. Grote, 4 Bing. 253, the customer 
signed a cheque in blank, and left it for his wife to fill in ; she wrote 
the words " fifty pounds " so inartificially that a servant inserted the 
words " three hundred and " before " fifty," and got it cashed. The 
Court held tbat the bankers, having paid the £350, were entitled to 
credit with their customer for that amount. This decision went upon 
the ground that it was by the fault of the customer in the manner in 
which the cheque was drawn that the bank was deceived. "The 
principle," says the Lord Chancellor in Orr v. Union Bank of Scot- 
land, 1 Macqueen, 513, " is a sonod one, tbat where the customer's 
neglect of due caution has caused his bankers to make a payment 

K 
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8. 74. on a forged order, he shall not set up against them the invalidity of a 

'"^ document which he has induced them to act on as genuine." The 

rhJ^™or* decisions in Yovmg v. Qrote, supr^y and RobarU v. Thicker, 16 Q. B. 560 ; 

payment. 20 L. J. Q. B. 270, and Stoan v. North British Atutralasian Co,, 2 H. & 

0. 176 ; 32 L. J. Ex. 278, which foUowed it, were received and followed 
bi HaU/axUnimY.Whedwright, It. K 10 'E^IQS. Bee a]BO Baxendcde 
T. BenneU, 3 Q. B. D. 525; 47 L. J. Q. B. 624 ; 40 L. T. N. S. 23 ; 
26 W. B. 8d9, where Toung v. Chroie is doubted ; and 2 Parsons on 
Bills, 80. But it has been laid down that the negligence or want of 
due caution on the part of the customer must be negligence in reference 
to the particular transaction itself, that is, negligence in the transaction 
Itself ; it should fiimish not merely an occasion, but directly lead to 
the loss ; per Jackson, J., and Crampton, J., in B<mk of Irdand v. 
Euans^ Charities, 8 Ir. C. L. Bep. at pp. 303, 337 ; approved in the 
House of Lords, 5 H. L. 0. at p. 410. See also Arnold v. Cheque 
Bcmh, 1 C. P. D. at pp. 586-588 ; BcucendcUe v. Bennetty suprh. But 
where a customer drew a cheque for £3, and paid it away, and the 
amount was altered to £200 in such a manner that no one, in the 
ordinary course of business, could have observed it, and the banker 
paid the £200 when it was presented; it was held that the banker 
was liable to his customer for the difference between the amount of 
the genuine and altered cheque, EaU v. Fuller, 5 B. & 0. 750; see 
also Flower v. Shaw, 2 G. & E. 703. As to bankers negligently 
paying a cancelled cheque, see Scholey v. Eanuhottom, 2 Camp. 485 ; 
Ingham v. Primrose, 7 0. B. N. S. 82 ; 28 L. J. 0. P. 294. 

In the case of a forged or altered cheque the remedy of a bond fide 
holder for value is confined to a right to recover the consideration for 
the bill as between himself and his transferor ; and a similar remedy 
may be resorted to till the party is reached through whose fraud or 
laches the alteration or forgery was made, Bwd^fidd v. Moore, 3 E. 
& B. 683; 23 L. J. Q. B. 261 ; see also sect 56, sub-sect 2, (Jb) and 
(c), and sect. 68, sub-sect. 3. As to alterations see further section 
64 and the notes thereto. As to lost cheques, see sections 69 and 70, 
and the notes thereta 

Payment by Cheque — 

" It is clear law," says Lord Blackburn, in Heywood v. Pickering, 
L. B. 10 Q. B. at 431, *' that a payment by cheque is prima facie 
only a conditional payment It does not operate as payment unless 
the cheque is paid, or the holder by his conduct makes the cheque his 
own ; it is then equivalent to payment" CoJien v. Hale, 3 Q. B. D. 371. 
As a rule, if a person takes a cheque and does not duly present it for 
payment, whereby loss is sustained, he makes the cheque his own, see 
Charles v. BlackweU, 2 C. P. D. at p. 158 ; 46 L. J. 0. P. 368 ; 36 
L. T. N. S. 195 ; 25 W. R. 472. But a cheque is often sent by post 
in payment of a debt ; here it is advisable for the creditor to return it 



BILLS OF EXCHANGE ACT. 181 

if he does not wish to take it in payment, as otherwise the jury might S. 74. 

find that he had taken it as payment, Hough v. May^ 4 A. & E. 964. "~~ 

A frauduloat cheque, however, cannot be considered as pajrment in cheques for 

any case, and therefore if given contemporaneously with and as part payment. 

of any transaction, it is a question for the jury whether there was not 

such a fraud as would vitiate the transaction, see Earl of Bristol v. 

WiUmore^ 1 6. & G. 514. Payment by a negotiable security may 

operate as satisfaction of a debt of a larger amount, Cumber v. Wcme, 

I Sm, L. 0- 8th ed., 363, 366 ; Sibree v. THpp, 15 M. & W. 23 ; and 

so also may payment by a cheque, Goddard v. O^Brien, 9 Q. 6. D. 37. 

Where a debtor pays his creditor by cheque, which is lost by the 

latter, and the finder gets it paid by the bankers on the creditor's 

forged indorsement, the debtor must pay his creditor again, unless 

the cheque is taken as money, Thompson v. Bank of British North 

America^ 82 N. T. Kep. 1. 

Cheques as EvideTice — 

Several cases have established that delivery of a cheque to a person 
is no evidence per se of a loan, or debt due by the payee to the drawer, 
other evidence is necessary to establish the fact of money being due, 
Qraham v. Cox^ 2 G. & E. 702 ; Cary v. Gerrish, 4 Esp. 9 ; Mount- 
ford V. Harper, 16 M. & W. 826; 16 L. J. Ex. 184; Aubert v. Walsh, 
4 Taunt. 293; Pearce v. Davis, 1 Moo. & Bob. 365; 2 Parsons on 
Bills, 83, 84. But it may, subject to what has been already said as 
to payment by cheque, be very good evidence of payment, BosweU 
V. 8mUh, 6 G. & P. 60; M<ymtf<n^ v. Harper, 16 M. & W. 825; 
16 L. J. Ex. 184 ; Pearce v. Dams, 1 Moo. & Rob. 365. Egg v. 
Bamett, 3 Esp. 196. A cheque given to a partner in a firm is 
strong evidence of pajrment for work done by the firm, Nicdl v. 
Beid, Gas. in Gourt of Sess., 4th Ser., vol. 6, 216. 

Donatio mortis Causd-^ 

A cheque drawn by the donor on his bankers, if not presented before 
the donor's death, is not valid as a donatio mortis causa, because the 
donor's death revokes the authority of the banker to pay it, see sect. 
75, sub-sect. 2, and the notes thereto ; see also Austin v. Mead, 16 Gh. 
D. 661, where all the authorities are quoted in the argument ; Tate 
V. Hubert, 2 Ves. Jun. Ill; 4 Brown G. G. 286, where Lord 
Loughborough said that if a banker's cheque is paid away for value or 
to a creditor, it is a valid gift. In Bromley v. Brtmton, L. B. 6 Eq. 
276, it was held that a cheque given to a person and presented by him 
during the donor's lifetime, but the payment of which was wrongfully 
refused by the bankers, was a complete gift. See also Moore v. Moore, 
L. R. 18 Eq. 474. So also where a cheque was indorsed by the payee 
to her bankers and negotiated in the ordinary course of business during 
the testator's lifetime, but not presented till after his death, it was 

K 2 
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SS. 74, 75, 76. held good, RoOs v. Pea/rce, 5 Ch. D. 730; 46 L. J. Ch. 791 ; Beak r. 

Prese^itment of ^^^' L. B. 13 Eq. 489 ; see also 2 Parflons on Bills, 56. In BoUs v. 

cheques for Pearce^ suprh^ Malins, Y.-G., made a distinction between cheques 

payment. payable to bearer and those payable to order, saying that in the former 

case, paying it away for value is not sufficient, sed qwxm^ see TaJte v. 
Htlberif 2 Yes. Jun., at p. 117, where the cheque was made payable to 
bearer. The principle of all these cases is, that a cheque is a mere 
order to the banker to pay a certain sum of money, and that the order 
is revoked by the customer's death, per Lord Romilly, in Hewett v. 
Kaye, L. B. 6 Eq. at p. 200 ; 37 L. J. Ch. 633. 

75. — The duty and authority of a banker to pay a 
cheque drawn on him by his customer are determined 
by- 

(1.) Countermand of payment (a). 

(2.) Notice of the customer's death (6). 

(a) Bankers are bound to obey the orders of their customers, and 
hence are bound to obey an order countermanding payment of, or, as it 
is called, ^ stopping," a cheque ; Clydesdale Bank v. McLean^ Court of 
Sess. Gas., 4th Ser., vol. 10, 719, and the payee has, as we have 
already seen, no remedy against the banker; see note to sect. 73, 
note (J) 1.). 

Q)) The death of the drawer, and notice of the fact to the banker, 
has always been a revocation of the banker's authority to pay the 
cheque. Hence, if a banker pays a cheque in ignorance of the 
customer's death, the payment is valid. " Bankers, having no notice of 
the death of a party, are entitled, when his bill becomes due, to 
reimburse themselves out of his funds in their hand the amoimt of the 
bill which they have before discounted," per Dallas, C. J., in Bogerson 
V. Ladbrohe, 1 Bing. at p. 98 ; see note to the last preceding section 
under the head of '' Donatio mortis causft." 



Cbossed Cheques. 

General and 76. — (1.) Where a cheque bears across its face an 

special croM. addition of— 

Inge definea. , , 

ind.Act,8,i23. (*) ^^® words "and Company," or any abbreviation 

thereof between two parallel transverse lines, 
either with or without the words " not negotiable," 



or — 



Ind.Act,s.l23. 



Q)) Two parallel transverse lines simply, eithQr with 
or without the words " not negotiable ; " 
that addition constitutes a crossing, and the cheque is 
crossed generally. 
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(2) Where a cheque bears across its face an addition ss. 76, 77. 

of the name of a banker, either with or without the General and 

words " not negotiable," that addition constitutes a fpec>ai c«>88» 

crossing, and the cheque is crossed specially and to that 1^^ Act, ^ 124 
banker {%). 

(z) In Bellamy v. Marfonbanka, 7 Ex. 389, it was decided that the 
crossing of a cheque (in that case payahle to bearer) with the name of 
a banker did not restrict the negotiability of it to such banker, or to a 
banker only ; but that it was a mere memorandum that the holder 
was to present it through some banker. Parke, 6., there gave an 
elaborate account of the origin of crossing cheques. The legislature in 
1856 passed a statute (19 & 20 Vict. c. 25) enacting that the crossing 
was to be a direction to the banker to pay the cheque to or through a 
banker. Still the crossing was held to be no part of the cheque itself 
(Simmons v. 2by?or, 4 C. B. N. S. 463 ; 27 L. J. 0. P. 248) and so in 
1858 the legislature enacted (21 & 22 Vict. c. 79) that the crossing 
should be deemed a material part of the cheque. It was decided, in 
1875, that this statute did not affect the negotiability of a cheque ; 
and that if a cheque is specially crossed by the payee, and indorsed by 
him, and stolen, and it gets into the hands of a bond fide holder for 
value (called in this Act a holder in due course), who pays it into his 
bankers, and the bank on which it is drawn pays it when presented by 
such holder's bankers, who are not the bankers named in the crossing^ 
the payee cannot recover the amount as having been paid contrary to 
his directions, as he ceased to have any property in the cheque ; and 
that the drawer might refuse to allow his bankers to debit him with 
such a payment, because the crossing would be considered his directions 
to his bankers to pay the cheque to the bank named in the crossing. 
Smith V. Union Bank of London^ L. B. 10 Q. B. 291 ; on app. 1 Q. B. 
D. 31 ; 45 L. J. Q. B. 149 ; 24 W. R. 194. It has been held also that 
the drawer may sue the person who received the money, if the latter 
had no title to the cheque, as the customer may treat the payment by 
the banker as payment by himself, and so may recover the money 
back as upon a failure of consideration, Bobbett v. Pinketty 1 Ex. D. 
368 ; 45 L. J. Ex. 555 ; 24 W. R. 711. In 1876 the Crossed Cheques 
Act (39 & 40 Vict. c. 81) was passed, repealing the former acts as to 
crossed cheques, and that Act has now been repealed by this Act ; but 
all the provisions of the repealed Act have been substantially re^ 
enacted by this one. 

77. — (1) A cheque may be crossed generally or specially Crossing by 
by the drawer (a). t::""''"^' 

(2) Where a cheque is uncrossed, the holder (6) may ind.Act,8. 125. 
cross it generally or specially. 
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SS. 77, 78. 
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drawer or after 
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(3) Where a cheqae is crossed generally, the holder 
may cross it specially. 

(4) Where a cheque is crossed generally or specially, 
the holder may add the words ** not negotiable " {e). 

iiid.Act,8.i25. (5) Where a cheque is crossed specially, the banker to 
whom it is crossed may again cross it specially to another 
banker for collection ((2). 

(6) Where an uncrossed cheque, or a cheque crossed 
generally, is sent to a banker for collection, he may cross 
it specially to himself (a). 

(a) Sect. 6 of the Grossed Cheques Act, 1876, did not give the 
drawer of a cheque payable to another person express power to cross a 
cheque, as therein provided, though probably it would have been held 
that he had such power. Nor does the Indian Act ; see sect. 125 
thereof in the appendix. 

(5) In the Grossed Gheques Act, 1876, s. 5, the words ** lawful 
holder " are used. As to the definition of " holder," see sect. 2, and 
note (j) thereto. As to meaning of the different crossings, see sect. 
76, and the notes thereto. 

(c) The addition of the words " not negotiable*' were first authorised 
by the Act of 1876, see sect. 81, and the notes thereto. And it would 
seem that the payee or lawful holder may sue the bankers upon 
whom the cheque is drawn for any loss he may sustain by their paying 
it otherwise than according to the crossing, see sub-sect. (2) of sect. 
79 of this Act, and the notes thereto. The drawer of a cheque payable 
to another person has not, by this section, absolute power to add the 
words '' not negotiable ; " but if he did so, it would probably be as 
agent of the payee, when requested by the latter to do so. 

(d) By sect. 78 all these crossings are material parts of a cheque. 

(e) This is not in sect. 5 of the Grossed Gheques Act, 1876, nor in 
the Indian Act ; see sect. 125 thereof. The second crossings authorised 
by sub-sections 5 and 6 are the only occasions on which a cheque may 
be crossed twice, see sect. 79, sub-sect. 1. 



Crossing a 
materiiU part 
of cheque. 



78. — A crossing authorised by this Act is a material 
part of the cheqae ; it shall not be lawful for any person 
to obliterate, or, except as authorised by this Act, to add 
to or alter the crossing (a). 

(a) The words ''except as authorised by this Act," refer to sect. 77 
of this Act. As to the effect of a material alteration in a cheque, see 
sect. 74 and notes thereto, title '^ Altered Gheques " ; see also sept, 64 
of this Act and the notes thereto. 
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79. — (1) Where a cheque is crossed specially to more ss. 79, so. 
than one banker, except when crossed to an agent for Duties of 
collection being a banker, the banker on whom it is drawn banker as to 
shall refuse payment thereof (a). ^^ AcC8.*127 

(2) Where the banker on whom a cheque is drawn ind. Act, 8.129. 
which is so crossed, nevertheless pays the same, or pays 
a cheque crossed generally otherwise than to a banker, or 
if crossed specially otherwise than to the banker to whom 
it is crossed, or his agent for collection being a banker, 
he is liable to the true owner (b) of the cheque for any 
loss he may sustain owing to the cheque having been so 
paid. 

Provided that where a cheque is presented for payment ind. Act, 8.131. 
which does not at the time of presentment appear to be 
crossed, or to have had a crossing which has been 
obliterated, or to have been added to or altered otherwise 
than as authorised by this Act, the banker paying the 
cheque in good faith and without negligence shall not be 
responsible or incur any liability, nor shall the payment 
be questioned, by reason of the cheque having been 
crossed, or of the crossing having been obliterated or 
having been added to or altered otherwise than as 
authorised by this Act, and of payment having been made 
otherwise than to a banker, or to the banker to whom the 
cheque is or was crossed, or to his agent for collection 
being a banker, as the case may be {c). 

(a) See note (c) to sect. 77. 

(h) The definition of <' holder in due course ** given in sub-sect. (1) 
of sect. 29, would be applicable to the words " true owner," except that 
in this aud the following sections, the true owner is ex hypothesi not 
the holder at the time. The word ''crossed" in all these sections 
means lawfully crossed in accordance with the provisions of sect. 77, 
which see. 

(c) This corresponds with the proviso to sect. 64 of this Act, as to 
non-apparent alterations. 

80, — ^WheVe the banker on whom a crossed cheque is Protection to 

drawn (a) in good faith and without negligence, pays it, drawer where 

if crossed generally, to a banker, and if crossed specially, c^i«q«e » 
to the banker to whom it is crossed, or his agent for 
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s& 80, 81, 82. collection being a banker, the banker paying the eheqne 
Protection to Q>) ^^^i ^ ^^^ chequo has come into the hands of the 
banker and payee (c), the drawer shall respectively be entitled to 
cheque is the samo rights and be placed in the same position as if 

crossed. payment of the cheque had been made to the tme owner 

ind.Act,s.i28. thereof (d). 

(a) The wordmg of the first line of this section is not very accurate, 
as it would strictly only ref^r to a cheque that was issued crossed. 
But it is submitted that it must be taken generally to include any 
properly crossed cheque, no matter when crossed. 

(6) The banker paying the cheque, if he complies with the provisions 
of this section, runs no risk. 

(c) This means if it has at any time come into the hands of the payee, 
then the drawer is relieved of any liability. The drawer may be him- 
self the payee, and if so, he nms no risk until the cheque passes out of 
his hands ; and even then he incurs no liability, if the provisions of 
this section are complied with. 

(d) As to the meaning of "true owner," see sect. 79, note (6) thereto* 

£fiect of cross- 81. — Where a person takes a crossed cheque which 
ing on holder, y^^^^ ^^ j^ ^j^^ ^^^jg « ^^^ negotiable," he shall not have 

^ ■ ^ '** ' and shall not be capable of giving a better title to the 
cheque than that which the person from whom he took 
it had (a). 

(a) See note (c) to sect. 77 of this Act. The addition of the words 
'* not negotiable " is very useful in transmitting cheques to bankers to 
be placed to the customer's account, and every cheque so sent should 
be so crossed. 

Protection to 82. — ^Wherc a banker in good faith and without 
collecting negligence receives payment for a customer of a cheque 
ind.Act,s.i3i. crossed generally or specially to himself, and the 
customer htis no title or a defective title thereto, the 
banker shall not incur any liability to the true owner of 
the cheque by reason only of having received such pay- 
ment (a). 

(a) By 16 & 17 Vict. c. 59, s. 19, the banker upon whom any 
draft or order payable to order on demand is drawn^ m protected if he 
bond fide pays the cheque, though the indorsement is forged, and 
though the forged indorsement purports on its face to be made by 
an agent ; see also Charles v. Blackwell, 2 C. P. D. at p. 157 ; 46 L. J. 
C. P. 368 ; 36 L. T. N. S. 195 ; 25 W. R. 472 ; but such banker is 
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liable if his customer's signature is forged, Ibid.^ 2 G. P. D., at p. 157. S. 82. 
This protection does not extend to any other than the banker upon — T 

whom the cheque is drawn, Ogden v. Bencts^ L. R. 9 0. P. 513 ; 43 coUectine 
L. J. G. P. 259 ; Arnold v. Cheque Bank, 1 G. P. D. 578 ; see also banker, 
note to sect. 74 of this Act under the head of ^ Forged Gheques." 
Hence the banker who merely collected the proceeds for his customer 
was liable to the true owner for the amount receiyed. By this section, 
which is substantially the same as sect. 12 of the Grossed Gheques Act, 
1876, where a cheque is crossed generally, or specially to a banker, the 
collecting banker is relieved of liability, leaving the law as it was 
before if the cheque is uncrossed. The present (82nd) section em- 
bodies the decision in MMhiesaen v. London and Cowniy Banh^ 
5 0. P. D. 7. The " true owner " of a cheque so crossed must now 
look, not to the collecting banker, but to the customer, or to the 
person who has received payment of it If, however, the bank has 
done anything more than simply collect the proceeds, and credit the 
customer's account with them, for example, if the bank has had the 
cheque indorsed to it and has thereby made, or attempted to make, 
itself the owner of it, the bank will be liable to the true owner for 
the proceeds; i&ii., at pp. 16, 17. It has been recently held that 
where a customer pays a cheque (whether crossed or not) to his 
bankers in order to have the amount placed to his credit, and the 
bankers place the amount to his credit accordingly, the bankers 
become immediately holder^ of the cheque for value, even though 
the customer's account is not overdrawn, Ex parte Bichdale, 19 Gh. 
D. 409 ; 51 L. J. Gh. D. 462. A different opinion was expressed in 
Scotland, if the account was not overdrawn, iJlydesdale Bank v. 
McLean, Gourt of Sess. Gas., 4th ser.. Vol. 10, 719, per Lord Shand, at 
p. 724. Their liability as such holders, if the cheque is crossed, is 
limited by this section. 
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PAET IV. 



Promissobt Notes. 

s. 83. 83. — (1.) A promissory note (a) is an unconditional 

PromiMory promiso (b) in writing made by one person to another, 
note defined, signed by the maker, engaging to pay, on demand (e) or 
ind. Act, 8. 4. at a fixed or determinable future time (d), a sum certain 

(e) in money, to, or to the order of, a specified person ( /) 
or to bearer (g). 

(2.) An instrument in the form of a note payable to 
maker's order is not a note within the meaning of this 
section, unless and until it is indorsed by the maker (&). 
(8.) A note is not invalid by reason only that it eon- 
tains also a pledge of collateral security with authority to 
sell or dispose thereof (J). 
Ind. Act, s. 11. (4) A note which is, or on the face of it purports to be, 
both made and payable within the British Islands, is an 
inland note (k). Any other note is a foreign note. 

(a) As the different parts of this definition are very much the same 
as those in the definition of a bUl of exchange in sect. 3, sub-sect. 1, the 
reader is referred to the notes to that section for additional matter. 

(&) In Brown v. De Winton, 6 G. 6. at p. 356, it is said that no 
precise foTXp. of words is requisite to constitute a promissory note ; but 
it ought to have the essentials of a contract ; see note (t) of sect. 3 of 
this Act. The question is whether it imports a promise, Brooks v. 
MkinSj 2 M. & W. 74. The promise to pay must be unconditional ; 
if not, it is void ; see sect. 3, sub-sect. 2, and the notes thereto. A 
promise to pay ** on the death of A. B., provided he leaves us sufficient 
to pay the said sum, or if we shall be otherwise able to pay it," is not 
a note, Boherts v. Peake^ 1 Burr. 323. A promise to pay £60 "at 
such period of time that my circumstances will admit without detri- 
ment to myself or family," is not a note. Ex parte TooteU^ 4 Ves. 372 ; 
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Beardsley y. BaJdwin^ 2 Stra. 1151. A promise to pay, ** but if the 8. 83. 
agent does not sell enough in one year, one more is granted," is not a *"; — 
note, Mm«r v. Poage, 41 Amer. Rep. 82. " At 12 months date I ^^^XJi. 
promise to pay Messrs. B. F. & Go. £500, to be held by them as 
collateral security for any moneys now owing to them by B., which 
they may be xmable to recover on realizing the securities they now 
hold, and others which may be placed in their bands by him,'* is not a 
note, BfMns v. May, 11 A. & E. 213 ; 3 Per. & D. 147 ; 3 Jur. 1188. 
A promise to pay a certain sum by instalments, but it was declared 
that ^ all installed payments thereupon from and after the decease of 
the plaintiff should cease," is not a note, Worley v. Eamson, 3 A. & 
E. 669. See Moffatt v. EdwwrdB, Oar. & M. 16 ; Diaxm v. NuttaU^ 

1 G. M. & B. 307. Even if the contingency has happened, it is not a 
promissory note, see sect. 11, sub-sect. 2 and the notes thereto. If 
the event must inevitably happen, then the note is good, see sect. 11, 
sub-sect. 2, and the notes thereto; CcHehan v. Oooke, Willes, 393, 

2 Stra. 1217; SackeH v. Palmer, 25 Barb. 179. In Bicharda v. 
Bicharda, 2 B. & Ad. 447, at p. 454, the note was held good, as the 
contingency was not stated on the face of it. On the other hand, any 
words which amount in law to a promise to pay are sufficient, MorrU 
V. I*ee 2 Ld. Raymond, 1396 ; 1 Stra. 629 ; 8 Mod. 362. '*Beceived of 
A. B. £100, which I promise to pay on demand with lawful interest," is 
a note, Oreen v. Dames, 4 B. & 0. 235 ; Peto v. Beyndds, 9 Ex. 410 ; 
23 L. J. Ex. 98 ; Lovdl v. HOI, 6 0. & P. 238. " I promise to pay as 
per memorandum of agreement," is a note, and primA fa/sie not con- 
ditional. Jury V. Barker, E. B. & E. 459 ; 27 L. J. Q. B. 255. So, 
^ borrowed of M. A., his sister, £14 in cash, as per loan, in promise cA 
pajrment of which I am truly thankful for; it ^all never be forgotten 
by me," is a good note ; EUis v. Ma8(m, 7 Dowl. P. 0. 598. So, ** I . 
have received the imperfect books, which, together with the cash 
overpaid on the settlement of your account, amounts to £80, which 
sum I will pay you within two years," is good ; WheaMey v. WiRicms, 

1 M. & W. 533; "I. 0. U. £85, to be paid May 5th,* is good; Waith^ 
mam v. Msee, 1 0. & E. 35 ; Brooks v. Elkins, 2 M. & W. 74. A 
mere memorandum, without any promise to pay, is not a note, 
TomMna v. Aahby, 6 B. & 0. 541 ; Olarke v. Perdval, 2 B. & Ad. 
660 ; Eyne v. Dewdney, 21 L. J. Q. B. 278. For examples of promLsea 
to pay, not being promissory notes, but agreements, see Ellis v. EUis, 
Gow. 216 ; Leeds v. Lancashire, 2 Gamp. 205 ; Williamson v. Bennett, 

2 Gamp. 417; Home v. Bed/earn, 4 Bing. N. G. 433; Sibree v. Tripp, 
15 M. & W. 23; Davies v. Wilkinson, 10 A. & E. 98; Jarvis v. 
Wilkins, 7 M. & W. 410 ; Drury v. Maoaulay, 16 M. & W. 146. See 
also note (y) to sect. 3, sub-sect. 1. I. 0. U. — ^An I. 0. U. is neither 
a bill or note, but a mere acknowledgment of a debt, and as such is 
not negotiable ; see Curtis v. Bichards, 1 M. & G. 46. It does not 
require a 8t(^np ; see ChUders v. Botdnois, D. & R. N. P. 0. 8 ; unless 



140 BILL8 OF EXCHANGE ACT. 

8. 83« it oontaiiifl a promise to pay, when it beodmes a promiaBory note, and 
-7^ must be stamped; see Brook$ v. EUdM^ 2 M. & W. 74 ; Waiihman t« 
BotcdeftDecL -^^^ 1 C. & K. 36. An L O. U. is also evidence of an aooount stated; 
Ihugla$ v. Edme^ 12 A. & EL 641 ; Fayne v. Jenkins, 4 G. ft P. 324 ; 
Curtii ▼. Bidiords, 1 M. & 0. 46 ; Fetenmeyer y. Adoock, 16 1L & W. 
449 ; and the cases collected in the note to Edi$ y. Bunff 2 G. & P. at 
p. 560. Bank Notes. — ^Lastly, a word or two about bank notes. A 
tender in country bank notes is a good tender if the creditor only 
objects to the amount and not to the quality of the tender, PcH^om v. 
Oliver, 2 Gr. & J. 15. If a country bank note be paid fox valuable 
oonsideration, as in the case of a purchaser, and not in discharge of an 
antecedent debt, it is absolute perfect payment ; but if it be paid in 
discharge of an antecedent debt, it is like a bill of exchange to this 
extent, that if the party to whom it is tendered does not deal with it 
by presentment without delay, as a bill of exchange or ivomissory 
note, it is payment, otherwise it is not, M^Danndl v. Murray, 9 Jr. G. 
L. Bep. at p. 511. In the first case it is taken at the peril of the 
person taking it ; in the latter case it is not, Camidge v. AUenhy, 6 B. 
& G. at p. 382. If the bank has stopped payment, the holder should 
return the notes to his transferor without delay, or present them to 
the bank as holder. Story on Notes, s. 500 ; Bogen v. La/ngford, 1 Gr. 

6 M. 637; Camidge v. AUenhy, euprh; Lichfidd Union v. Greene, 
1 H. & N. 884 ; 26 L. J. Ex. 140. As bank notes pass by delivery, 
the transferor is not liable on the instrument, but he warrants his title 
to it and that it is a genuine note, sect. 58. The material alteration 
of a bank note ioit a fraudulent purpose is in law a forgery, and hence, 
the consideration given for it can be recovered back, and the rule as to 
laches in giving notice of non-payment does not apply to Bank of 
England notes, Leeds Bank v. Walker, 11 Q. B. D. at p. 89 ; 52 L. J. 
Q. B. D. at p. 593. A bank note must in all cases be presented at the 
bftnlring house before a right of action accrues against the bank, 
Satmdereon v. Bowes, 14 East, 500; even though the bank has 
stopped payment, Botoes v. Hotoe, 5 Taimt. 30; Story on Notes, 
8. 500, and the note thereto. With regard to notice of dishonour, see 
section 49 of this Act, and the notes thereto. Bank notes though 
stolen become the property of any person who takes them bond fide 
and for value, without notice of the larceny, Miller v. Bace, 1 Sm. L. 
G. 7th Ed., 526 ; Sdomons v. Bank of England, 13 East, 135, n. 
Even though the person taking the note bond fide and for value had 
the means of knowledge of which he neglected to avail himself, 
e.g., where he could have discovered from certain advertisements that 
it was a stolen note, he can recover, Baphad v. Bank of England, 
17 G. B. 161 ; 25 L. J. G. P. 33; cf. Bank of Bengal v. Fagan, 

7 Moore P. G. G. at p. 72 ; see sect. 90, post. It has been seen that 
upon the loss of a negotiable instrument the Goiut or a Judge can 
order that the party liable shall not set up such loss as a defence. 
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provided an indemnity is given ; see sect. 70 of this Act and the notes s. 83. 
thereto ; and 17 & 18 Vict. c. 125, s. 87 ; this only applies to the "7~ 
High Court of Justice ; NMe v. Ba/nh of England, 2 H. & 0. 356 ; nij^TdX^d. 
33 L. J. Ex. 81. It is presumed that section 70 of this Act applies 
only to the High Court. Howeyer, the true owner can get a fresh 
note under sect. 69 of this Act, and then, if necessary, sue on it in the 
County Court. These sections (69 and 70} apply to hank notes, 
M^DonneU v. Murray, 9 Ir. C. L. Bep. 495 ; Bedmayne v. Burton^ 
2 L. T. K. S. 324 ; Smith v. Mundy, 3 E. & £. 22 ; 29 L. J. Q. B. 
172, where it was held that, where halves of notes are sent hy poet, 
the property in them does not pass till the second halves are sent, and 
the sender may recover hack the first halves if he has not sent the 
second ; the transaction heing merely inchoate and conditional, to he 
completed on the arrival of the second half. If half the note is lost, 
the owner of the other half, heing the rightful owner of the whole, 
can recover on it, either on giving an indemnity, or without giving 
an indemnity, on the ground that the mere fact of taking a half note 
implies notice of something wrong, and the taker would take it suhject 
to all the equities attaching to it in the hands of the person trans- 
ferring it ; per WUles, J., in Bedmayne v. Bwion^ 2 L. T. N. S. 324. 
A material alteration in a hank note avoids it ; see sect. 64 of this 
Act, and the notes thereto. It has heen decided in the case of Suffell 
V. Bank of England, 9 Q. B. D. 556 ; 51 L. J. Q. B. D. 401 ; 47 L. T. 
K. S. 146 ; 80 W. R 982, that the alteration of the numher on a Bank of 
England note is a material alteration, so as to prevent a hond^fide 
holder for value from recovering on it. The decision tiumed upon the 
question, whether the alteration wsa a material one; not meaning 
therehy one that affected the contract, hut an alteration of the instru- 
ment in a material way. As a Bank of England note differs from an 
ordinary note, it heing part of the currency of the country, the numher 
is of most material importance in enabling the note to he traced, not 
only by the Bank, but also by any holder. Hence it was held that an 
alteration in the number was a material alteration. See also Leeds 
Bank v. Walher, 11 Q. B. D. 84 ; 52 L. J. Q. B. D. 590, where it was 
decided by Denman, J., that sect. 64 of this Act does not apply to 
Bank of England notes, and that SuffdPs case is still law. A person 
who gives change for a Bank of England note, that turns out to have 
been materially altered, can recover the money given for it, Leeds Bank 
y. Walker y swpra. As to the power of Banking Companies to issue 
notes, see Grant's Law of Bankers, 4th ed., pp. 328, et seq, 

(c) A note payable at sight is payable on demand, see sect. 10 
of this Act, and the notes thereto. As to the words engaging to pay, 
see the last note. Days of grace are not allowed on a note payable 
on demand, sect. 14 of this Act and the notes thereto. See also Broton 
V. Harraden, 4 T. R. 148 ; Smith v. Kendal, 6 T. R. 123 ; 1 Esp. 231. 
A note may be made payable by instalments, and days of grace are 
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S. 83 allowed on the fEdling due of each instalment, Oridge y. /^ierhome, 

-7- 11 M. & W. 374; 12 L. J. Ex. 813. A note payahle on demand 

no'tedefiSd. ^^^ interest is payable immediately, Norton v. EOom, 2 M. & W. 461. 

(d) The time when the event is to happen upon which the note be- 
comes payable may be uncertain, provided it must happen ; see sect. 11, 
sUb-eect. 2, and the notes thereto. A note payable on death is good, 
Cdefum v. Cooke, Willes, 393 ; see also note (h) hereto. 

(e) As to what is a '* sum certain," see sect. 9 of this Act and the 
notes thereto, and note (p) to sect. 3 of this Act. 

(/) See sect. 7, and sub-sect. (2) of sect. 5 of this Act, and the notes 
thereta As to the meaning of the words '* specified person," see note 
(n) to sect. 3, and also sub-sect (1) of sect. 7 of this Act and the notes 
thereto. 

(^) By 3 & 4 Anne, c. 9, notes were made negotiable ; that statute 
is repealed by this Act. 

(h) The reason of this is that no man can make a contract with 
himself; there ought to be two parties to it, a promisor and a promisee. 
An instrument payable to the maker's order is an incomplete instru- 
ment, being in the nature of a conditional engagement, in case he 
should afterwards indorse the note, to pay it to the person to whom 
by such indorsement he should direct it to be paid. Such an instru- 
ment, if indorsed to J. S. or order, imports a promise to pay to J. S. or 
order the money therein mentioned. And if the maker of such a note 
indorses it in blank and circulates it, he must be considered as 
engaging to pay the amount to the bearer; see the judgment in 
Broum v. De WmUm, 6 G. B. at pp. 356, 359 ; also Gay v. Lomder, 6 0. 
B. at p. 361 ; Hooper v. WUliame, 2 Ex. 13. See also sect. 8, sub-sects. 
3 & 4. By sect. 5, sub-sect. 2, of this Act, where in a bill drawer and 
drawee are the same person, the holder may treat the instrument, at his 
option, as a bill or note : in strictness such an instrument is a note, 
Willam V. Ayws, 3 Ap. Gas. 133, at p. 142 ; 37 L. T. N. S. 732. 
Where an instrument is ambiguous, the holder may treat it as a bill 
or note, Edii v. Butyy 6 B. & C. 433. Lhyd v. Oliver, 18 Q. B. 471. 
A note, it appears, could not formerly have been made by a man to 
himself without adding <' er order ; " Byles on Bills, 13th Ed., 6. 
This was because a bill or note payable to a particular person, 
without more, was not negotiable. This has been altered by sub- 
sect. 4 of sect. 8 of this Act, which see, such a note now being payable 
to order. As to a promissory note that is negotiated back to a prior 
party already liable on it, see sect. 37 of this Act and the notes 
thereto. 

(y) For instance, "I promise to pay H. £500; and I have lodged 
with H. the counterpart leases, signed by D. and others, as a collateral 
security for the said £500 and interest ; " Fancovrt v. Thome, 9 Q. B. 
312 ; Wise v. Charlton, 4 A. & E. 786 ; 6 N. & M. 364. In Massa- 
chusetts it has been held that where in the margin of a note is 
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written, '' Given as collateral security with agreement," such a note SS. 83, 84, 85. 
is not negotiable, Costdo v. CroweU^ 127 Mass. Rep. 293. ^— 

(k) By sect. 4, sub-sect. 1, of this Act, an inland bill is defined to be ^^^JJ^^ 
** a bill which is or on the!face of it purports to be both drawn and payable 
within the British Islands, or drawn within the British Islands upon 
some person resident therein." It will be seen that the second part of 
this last definition has nothing to correspond with it in the definition of 
an inland promissory note. For instance, a note made within the British 
Islands, and payable to a person resident therein, but at some place 
abroad, would be a foreign note ; whereas- a bill drawn within the 
British Islands upon a person resident therein, but accepted payable 
abroad and not elsewhere, would be an inland bilL However, unless 
the fact of its being payable abroad appears on its face, the holder may 
treat the note as an inland one ; see sub-sect. 2 of sect. 4 of this Act, 
and the notes thereto. As to the meaning of the words ^British 
Islands," see sub-sect. 1 of sect. 4 of this Act. 

- 84. — ^A promissory note is inchoate and incomplete Delivery 
until delivery thereof to the payee or bearer (a). necessary. 

Ind. Act, 8. 20. 
(a) As to inchoate instruments, see sect. 20 of this Act, and the 

notes thereto. And as to the meaning of *' delivery," see sects. 2 and 

21 of this Act, and the notes thereto. 

85. — (1.) A promissory note may be made by two or Joint and 
more makers, and they may be liable thereon jointly, or "*^*'* °°*^* 
jointly and severally according to its tenour. 

(2.) Where a note runs "I promise to pay," and is 
signed by two or more persons, it is deemed to be their 
joint and several note (a). 

(a) A note, " I promise to pay," signed by more than one person has 
always been held to be a joint and several note ; Clerk v. Blackstockf 
Holt's N. P. C. 474 ; Monson v. Drakeley, 16 Am. R. 74. ; Chalmers 
on Bills, 2nd ed., 246 ; Story on Notes, s. 67. A note ran : ** I promise 
to pay bearer on demand £5. For C, M., P., and I., (signed) M.*' 
The parties were in partnership as bankers. Held, a joint promise 
only by the partnership ; Parke, B., saying that the person who signed 
for the firm made but one promise, and two promises cannot be made 
out of one ; Ex jparte BwMey, 14 M. & W. 469 ; 14 L. J. Ex. 341. 
A note, ** I, A., promise to pay B. or his order £50, with interest at 
six months' notice, (signed) A., or else C," is not a note by G, it 
being an absolute imdertaking by A. ; but as against C, it is con- 
ditional on A. not paying it, Ferris v. BoTid^ 4 B. & Aid. 679. A 
note signed by more than one person, and beginning '' We promise to 
pay," is a joint note only, Byles on BUh (13th Ed.), 7 ; Parsons on 
BiUSf vol. i., 247. A note, which appears on its face to be the 
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S. 85. separate note of A. only, cannot be sued on as the joint note of A. and 

~— - B.y though given to secure a debt for which A. and B. are jointly 

Mveral t l^i^l© > i* being treated as a separate note for a joint debt ; Siffkin v. 

Walher^ 2 Camp. 308 ; " We promise jointly or severally to pay," is a 
joint and several note, Bees v. Abbotty Gowp. 832. Where the note is 
joint, the judgment against one maker is a bar to an action against 
any of the others ; King v. EbcMre, 13 M. & W. at p. 505. A joint 
and several obligation at common law must be deemed to consist of 
separate obligations, and the defendant (one of the co-obligors) is 
primd facie separately liable ; per Brett, L. J., in Beckett v. Addyman, 
9 Q. B. D. at p. 791 ; Beecham v. Smith, E. B. & E. 442 ; 27 L. J. 
Q. B. 257; Owen v. Wilkinson, 5 C. B. N. 8. 526 ; 28 L. J. C. P. 3, 
^here Crowder, J., said that the payee might have sued the plaintiff 
separately on his several note ; see also Beaumont v. Greathead, 2 G. B. 
494. Wliere in the case of a joint and several note, one maker is in 
reality the principal, and the others are sureties, if this was not known 
to the parties taking the note, they cannot be affected by it ; York 
Banking Co. v. Bainbridge, 43 L. T. N. S. 732. But where the person 
receiving it knows at the time of taking the note that one only is 
principal, and the others are merely sureties for him, he is boxmd by 
that fact, Eollier v. Eyre, 9 01. & F. at pp. 45, 61 ; Podey v. Bar- 
radine, 7 E. & B. 431 ; 26 L. J. Q. B. 156 ; Mutwd Loan Fund v. 
Sudhw, 5 0. B. N. S. 449 ; 28 L. J. 0. P. 108 ; Taylor v. Burgess, 
5 H. & N. 1 ; 29 L. J. Ex. 7 ; Greenough v. M'CMand, 2 E. & E. 
424 ; 30 L. J. Q. B. 15. This was not formerly so at law, imless the 
creditor assented to treat them as sureties only, ManUy v. Boycot, 
2 E. & B. 46 ; Strong v. Foster, 17 C. B. at p. 214, 218, 224 ; in 
this last case, however, there was an equitable plea, but the Court 
thought (wrongly as it is now decided) that the rule at law and in 
equity was the same. By the Common Law Procedure Act, 1854, 
a plea on equitable grounds, embodying the law as laid down 
in equity, was allowed ; and now by sect. 25, sub-sect. 11, of the 
Judicature Act, 1873, the equitable rule will prevail. See the 
American cases as to joint makers of a note being principal and sureties 
discussed in Id^Closkey v. India/nopdis Union, 33 American Rep. 76. 
Where a note is signed by the maker and two others as sureties, 
and issued, and then another person signs his name beneath these 
three names without the knowledge of the sureties, he is presumed 
to have signed as co-surety, and is liable to contribution, Monson v. 
Drakdey, 16 Amer. Bep. 74. In America it has been held that 
where a joint and several note is signed by three persons as makers, 
and to the signature of the last is added the words ** as surety," the 
presumption is that he is surety for the other two; but this may 
be rebutted ; Sayles v^ Sim^, 73 New York Rep. 551. Where the 
question arises between the makers, parol evidence has always b§en 
admissible to shew in what relation they stood to each other. 
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Williams, J., saying " that if the relation of surety subsists, he is s. 85. 

entitled to contribution, and we are entiled to disregard the form of 

the instrument," Reynolds v. WheeUr, 10 C. B. N. S. at p. 566; Beveralm)tes 

30 L. J. C. P. 350. And in Maedondld v. Murray, 8 Ap. Cas. 733, it 

was held that though the liabilities inter se of successive indorsers 

must generally be determined by the ordinary principle of a prior 

indorser indemnifying a subsequent one, yet the whole circumstances 

may be looked to for the purpose of ascertaining the true relation, and 

80 indorsers who successively indorsed as sureties for the maker of a 

note were entitled to equal contribution inter se. See also Holmes v. 

Durkee, 1 Cababe & Ellis N. P. Rep. 21. Where a note is re-indorsed 

to a previous indorser or to the payee, he has, as a rule, no remedy 

against the intermediate indorsers, because he would himself be liable 

to them by reason of his antecedent indorsement ; sect. 37 of this 

Act; but where the holder would not be liable by reason of his 

antecedent indorsement, he may sue such intermediate indorser ; sect. 

37 of this Act and the notes thereto. An instance of this would be 

where the defendant indorsed the note as surety for the maker back to 

the payee (the plaintiff), parol evidence being admissible to prove that 

the defendant indorsed the note to make himself liable as surety, 

Wilkinson v. Unmn, 7 Q. B. D. 636 ; 50 L. J. Q. B. D. 338, where 

the previous cases are reviewed and followed. Joint makers of a note, 

being joint debtors, are entitled to contribution among themselves. 

" I think it is established by the case of Bering v. Lord Winchelsea, 

2 B. & P. 270, and the observations of Lord Eldon in OraytTu/me v. 
8winbu,m/e, 14 Yes. 165, and Lord Bedesdale in Stirling v. Forrester, 

3 Bli. 575, that whefe a creditor has a right to come upon more than 
one person or fund for the payment of a debt, there is an equity that 
each shall bear no more than his due proportion," Dunocm, Fox dh Co, 
V, North & South Wales BwnJc, 6 Ap. Gas. at p. 19. 

A joint maker who is only a surety is entitled, on paying the debt, 
to the securities that the creditor possesses at the time the debt is 
paid, as against the principaL The indorser of a bill or note is in the 
nature of a surety for the acceptor or maker, and having paid the bill 
or note, is entitled to the benefit of any securities deposited with the 
holder, whether at the time of his indorsement he knew of the deposit 
of those securities or not, Duncan, Fox, & Co, v. North and South 
Wales Bank, 6 Ap. Cas. 1 ; 50 L. J. Ch. 355; 43 L, T. N. S. 706 ; 
29 W. R. 763. One co-surety cannot claim any greater benefit than 
his co-sureties from having taken a security from the principal debtor, 
even though he only consented to be a surety upon the terms of 
having the security. Steel v. Dixon, 17 Ch. D. 825. See also In re 
Arcedeckne, 24 Ch. D. 709. Until a surety has paid more than his 
own proportion of the debt, he cannot call upon his co-sureties for 
contribution. Ex parte Snowdon, 17 Ch. D. 44; Davies v. Humphreys, 
6 M. * W. 153. 

L 
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s. 86. 86. — (1.) Where a note payable on demand has been 

Note^abie indorsed, it must be presented for payment within a 
on demand. reasonable time of the indorsement. If it be not so 
ind. Act, 8. 74. presented the indorser is discharged (a). 
iDd.Act,s.i05. (2.) In determining what is a reasonable time, regard 
shall be had to the nature of the instrument, the usage 
of trade, and the facts of the particular case Q>). 

(3.) Where a note payable on demand is negotiated, it 
is not deemed to be overdue for the purpose of affecting 
the holder with defects of title of which He had no notice, 
by reason that it appears that a reasonable time for 
presenting it for payment has elapsed since its issue (c). 

(a) In order to charge the indorsers, a note must be duly presented 
tor payment. If it is not payable on demand, it must be presented on 
the day it falls due ; see sub-sect. (1) of sect. 45 of this Act, and the 
notes thereto. Where it is payable on demand and indorsed, then by 
this section it must be presented for payment within a reasonable time 
of the indorsement to render the indorser liable. A note payable on 
demand, however, is often intended as a continuing security, and need 
not be presented immediately. Chartered Bcmh v. Dickson, L. B. 3 P. 
G. 574; Brooks v. Mitchell, 9 M. & W. 15; see note Q) to this section. 
A note was payable *' on demand after date ** at a bank with interest 
''after maturity;" held, that it was not intended as a continuing 
secTuity, and that not having been presented for payment for three 
years and a half from its date, the indorser was discharged, Crim v. 
Starkweat?ier, 88 N. Y. Bep. 339. 8o too a note taken two years and 
three months after date, Niver v. Best, 10 Barb. 369. 

As the maker of a note by sub-sect. (2) of sect. 89 of this Act corre- 
sponds with the acceptor of a bill, he is not discharged by the note not 
being duly presented for payment ; see sub-sect. (1) of sect. 45 of this 
Act, and the notes thereto. The first indorser corresponds with the 
drawer of a bill. Bearing this in mind, the rules as to presentment for 
payment of a bill, laid down in sect. 45, are applicable to notes. 
Where a person guarantees the payment of a note if not " duly honoured 
and paid " by the maker, he is liable on his guarantee if the note is not 
paid when due, without any presentment to the maker, and he is not 
entitled to notice of its dishonour ; Walton v. Mcucdil, 13 M. & W. 
452 ; 2 D. & L. 410 ; Carter v. White, 28 Sol. Journal, 123. 

(h) If a note is made payable on demand, the time, at which pay- 
ment thereof must be demanded, must depend upon the circumstances 
of each particular case, and no general rule can be laid down. Story on 
Notes, 2nd ed., s. 207. It may well be, therefore, that a '' reasonable 
time for presentation " would in the case of a note receive a more 
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liberal oonstruction than in the case of bills or cheques ; see Byles on gs. 86 67. 
Bills (13th Ed.), 213 ; Chartered Bank v. Dickson, L. R. 3 P. 0. 574 ; '- — ^ 

Brooks V. Mitchdl, 9 M. & W. 15 ; see also note (a) to this section. ^^dg^nd*^* 

(c) As a general rule any one receiving a negotiable instrument 
after it is due is presmned to have tal^en it upon the credit of the 
person from whom he received it, and subject to all the objections and 
equities to which it was liable in the hands of that person ; Taylor 
V. Moither^'Z T. R. 83, n. ; see also sub-sect. (2) of sect. 36 of this Act, 
and the notes thereto. This sub-section constitutes an exception to 
this rule, and is in accordance with the decision of Brooks v. 
MitcheU, 9 M. & W. 15, where the note was indorsed a number of 
years after its date, and no interest had been paid on it for several 
years before its indorsement to the indorsee, who sued upon -it ; and it 
was held that the note could not be considered overdue. But if it has 
been dishonoured, and that appears on its face or is known to the 
indorsee, suspicion attaches to the note, Brovm v. Davies, 3 T. R. 
80 (where the maker was allowed to give evidence that the note 
was paid as between him and the payee from whom the indorsee 
received it). 

87. — (1.) Where a promissory note is in the body of it PreBentment 
made payable at a particular place^ it must be presented payment. 
for payment at that place in order to render the maker ind. Act, s. 64. 
liable (a). In any other case, presentment for payment 
is not necessary in order to render the maker liable (b). 

(2.) Presentment for payment is necessary in order to i^d. Act, s. 64. 
render the indorser of a note liable (e), 

(3.) Where the note is in the body of it made payable ind. Act, s. 64. 
at a particular place, presentment at that place is neces- 
sary in order to render an indorser liable (d) ; but when 
a place of payment is indicated by way of memorandum 
only, presentment at that place is sufficient to render the 
indorser liable, but a presentment to the maker else- 
where, if sufficient in other respects, shall also suffice (e). 

(a) JBTotes differ from bills in this, that if a bUl is accepted payable 
at a particular place, without adding such words as ''and not else- 
where," the bill need not be presented for payment either at the place 
named, or at any other place, in order to render the acceptor liable ; 
see sect. 52 of this Act and the notes thereto. This, so far as bills are 
concerned, was first settled by statute 1 & 2 Geo. 4, c. 78, in consequence 
of a decision of the House of Lords in Bowe v. Young, 2 B. & B. 165 ; 2 
Bligh, 391. This statute was held not to apply to notes, Emblin v. 
DartneUf 12 M. & W. 831. Therefore, as before this Act, if a note is, 

l2 
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in tne body of it, made payable at a particular place, it is necessary 
to present it there, in oider to render the maker (or indorser, sub* 
sect 3) liable ; Saunderson v. Botves^ 14 East, 500 ; Sands v. Clarke^ 
8 0. B. 751 ; Quinn v. Fitzgerald, 1 Ir. C. L. Rep. 552 ; Van der 
Donckt V. Thdlusaon, 8 G. 6. 812 ; 19 L. J. C. P. 12, where the 
place of payment was in the body of the note, but separated by a 
full point; Trecothick v. Edwin^ 1 Stark. 468; Roche v. Campbell^ 
3 Camp. 247. But if the place of payment is not in the body of the 
note, but is indicated by way of memorandum, this is not an essential 
part of the contract, and presentment at that place is not necessary 
in order to render the maker liable, Williams v. Waring, 10 B. & G. 2 ; 
6 M. & B. 9 ; Trecothick v. Edtoin, 1 Stark. 468. If a country bank- 
note IB made payable both in London and in the country, the holder 
has a right to present it at either place, Beeching v. GHjwer, Holt's 
N. P. G. 313. 

(h) Walton v. MascaU, 13 M. & W. at pp. 457, 458. If the note is 
not presented for payment, or demand of payment made, and if the 
maker paid on action brought, the Gourt would probably deprive 
the pluntiff of his costs ; Mcintosh v. Haydon, By. & M. 362 
Now under Order LXY. of the Rules of the Supreme Gourt, 1883, the 
plaintiff under such circumstances may be ordered to pay the defend- 
ant's costs. 

(c) This means due presentment in all cases in accordance with 
sects. 45 & 46 of this Act as modified by this section. As to what is 
a reasonable time within which to present a note, see sect. 86 of this 
Act, and the notes thereto. 

((Q This has always been the law ; see note (a) hereto. The same 
rule applies to bills ; see sub-sect. (4) of sect. 45 of this Act. 

(e) See Saunderson v. Judge, 2 H, Bl. 510. 

88. — ^The maker of a promissory note by making it — 
(1.) Engages that he will pay it according to its 

tenonr {a)* 

(2.) Is precluded from denying to a holder in dae 

course the existence of the payee and his then capacity 

to indorse {b). 

(a) The maker of a note is primarily liable on it, and in this way 
Btands in the same position as the acceptor of a bill ; see sub-sect. (1) of 
sect. 89 of this Act, and the notes thereto, the acceptor of a bill en- 
gaging to pay according to the tenour of his acceptance ; see sect. 54^ 
subs. 1, and the notes thereto. 

(h) In the case of Drayton v. DoZe, 2 B. & G. 299, which was an 
action by the indorsee against the maker of a note, Bayley, J., said ; 
— " The defendant, by making such a note, intimates to all persons 
that he considers Glarke (the payee) capable of making an . order suffi- 
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cient to transfer the property in the note. It is a general principle, SS. 88, 89. 
applicable to all negotiable securities, that a person shall not dispute • . y^T^ e 
the power of another to indorse such an instrument, when he asserts maker, 
by the instrument which he issues to the world that the other has 

such power. It appears to me that as the defendant, 

by the form of his note, has stated that he will pay to Clarke's order 
he cannot now allege Clarke's inability to make an order as a ground of 
defence to this action." This was a case of the payee becoming 
bankrupt, and indorsing the note after his bankruptcy. 

89. — (1.) Subject to the provisions in this Part, and Application of 
except as by this section provided, the provisions of this notes. 
Act relating to bills of exchange apply, with the necessary 
modifications, to promissory notes. 

(2.) In applying those provisions, the maker of a note 
shall be deemed to correspond with the acceptor of a bill, 
and the first indorser of a note shall be deemed to corre- 
spond with the drawer of an accepted bill payable to 
drawer*s order {%). 

(3.) The following provisions {y) as to bills do not 
apply to notes ; namely, provisions relating to — 
(a) Presentment for acceptance ; 
(6) Acceptance ; 
(c) Acceptance supra protest ; 
{d) Bills in a set. 
(4.) Where a foreign note is dishonoured, protest 
thereof is unnecessary {x). 

(z) GwinneU v. Herbert^ 5 A. & E. at p. 440. It follows from this 
that, though each indorser of a bill is in the nature of a new drawer 
to subsequent parties, each indorser of a note is not in the position of a 
new maker, because if each indorser became a new maker, he would be 
liable in the first instance, Owinndl v. Eerhertf svpra, 

(y) Besides the provisions mentioned in sub-sect. 3 of this section, the 
following other provisions not applicable to notes are the most im- 
portant: — ^The provisions contained in sub-sect. (3) of sect 86 
(which see). Part of the provisions of sub-sect. (1) of sect. 52 ; for by 
sect. 87, sub-sect. 1, where a note is in the body of it made payable at a 
particular place, it must be presented at that place in order to render 
the maker liable. In the case of a bill, the acceptance in such a form 
would be general ; (see sub-sect. (2) (c) of sect. 19), and presentment 
for payment is not necessary in order to render the acceptor liable ; see 
sub-sect. (1) of sect. 52 of this Act, and the notes thereto. 

(x) So decided in Bonar v. Mitchell, 19 L. J. Ex. 302. 
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PART V. 



SUPPLEMENTABT. 

ss. 90, 91. 00. — A thing is deemed to be done in good faith (a) 
GoodT^ within the meaning of this Act, where it is, in fact, done 
honestly ; whether it is done negligently or not Q>). 

(a) The words " good faith *' occur in this Act in sect. 12 ; sect. 29, 
sub-sect. 1, b. ; sect. 30, sub-sect. 2 ; sect. 59, sub-sect. 1 ; sect. 60 ; 
sect. 79, sub-sect. 2 ; sect. 80 ; sect. 82. 

(5) This point was decided in BapJiael v. Bcmk of England, 17 
0. B. 161 ; 25 L. J. C. P. 33 ; and in The Bank of Bengal v. Madeod, 7 
Moore P. C. C. at p. 72 (dissenting from Gill v. Cubitt, 3 B. & 0. 466, 
and Dovm v. ffdlUng, 4 B. & G. 330, on this point); Brovm v. 
Spofford, 5 Otto, Sup. Ct. U. S., 474, at p. 478. The negligence here 
mentioned must stop short of that alluded to by Parke, B., in May v. 
Chapman^ 16 M. & W. 355, where he says : — " I agree that * notice 
and knowledge' mean not merely express notice, but knowledge, or 
the means of knowledge to which the party wilfully shuts his eyes ; " 
Willia V. Bam>k of England, 4 A. & B. at p. 32 ; &wan v. North 
British Company, 2 H. & G. at p. 185. Such ^ wilful shutting of the 
eyes " would probably not come within this section. Gross negligence 
may be evidence of mala fides ; but is not the same thing ; per 
Lord Denman, in Goodman v. Harvey, 4 A. & E. at p. 876 ; also in 
Jones V. Gordon, 2 Ap. Gas. at pp. 625, 626, 628, 635. See also 
Ormabee v. Howe, 41 Amer. Rep. 841. 

Signature. ®^* — i^) When by this Act any instrument or writing 

is required to be signed by any person, it is not necessary 
that he should sign it with his own hand, but it is 
sufficient if his signature is written thereon by some other 
person by or under his authority (a). 

(2) In the case of a corporation, where, by this Act, 
any instrument or writing is required to be signed, it is 
sufficient if the instrument or writing be sealed with the 
corporate seal. 
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But nothing in this section shall be construed as 8S. 91, 92, 93. 
requiring the bill or note of a corporation to be under signature. 
seal Q>). 

(a) As to the appointment and powers of an agent see sect. 24, 
note (&). In Lord y. HaU^ 8 G. B. 627, it was held to be a question 
of fact whether a person who had authority to draw, accept, and 
indorse bills cannot select a third person to write the name of the 
principaL 

(&) As to the power of a corporation or company in relation to 
bills and notes, see sect. 22, note (c). By this sub-section a seal 
without signatiure is now sufficient. Therefore, it appears that now 
the bill or note of a corporation may be either signed, or sealed 
without any signature. 

02. Where the time limited for doing any act or thing Computation 
is less than three days, in reckoning time, non-business days °^ *^™*' 
are excladed. 

** Non-business " days for the purposes of this Act mean 
(a) Sunday, Good Friday, Christmas Day : 
Q)) A bank holiday under the Bank Holidays Act, 

1871, or acts amending it : 
(o) A day appointed by Boyal proolamation as a 
publio fast or thanksgiving day. 
Any other day is a business day {z). 

(z) The definition of non-business days in this section applies to all 
the purposes of this Act. This section does not affect the days of 
grace, as it only applies to time, when such time is less than three days. 
As to the rule, when the last day of grace falls on one of the days 
above-mentioned, see sect. 14 of this Act and the notes thereto. 

03. For the purposes of this Act, where a bill or note When noting 
is required to be protested within a specified time or pJotesV^ 
before some further proceeding is taken, it is su£5cient 

that the bill has been noted for protest before the expira- 
tion of the specified time or the taking of the proceeding; 
and the formal protest may be extended at any time 
thereafter as of the date of the noting (a). 

(a) Noting a bill is in reality only the initial step in the protest ; 
per Buller, J., in LeftUy v. Mills, 4 T. R, at p. 175. As to the mean- 
ing of " noting " a bill, see note («) to section 51, and as to the 
meaning of " protest," see note (y) to section 51 of this Act. 
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Protest when 
notary not 
accessible. 



SS. 93, 94, 95, It has been decided that a protest may be drawn up and completed 

J_ * at any time, either before or after the commencement of an action on 

When noting the bill, Chaters v. BeU, 4 Esp. 48 ; GercUopulo v. TTtcZcr, 10 0* B. 

equivalent to 690 ; 20 L. J. C. P. 105 ; or during the trial, Bull. N. P. 7th Edit. 

protest. 2^2 . ^^ ^ Maginnis, 7 East, 361 ; Byles on Bills, 13th Ed. 262. The 

protest may be extended as of the date of the noting, and ante-dated 

accordingly ; see sub-section 4 of sect. 51 of this Act. 

• 

04. Where a dishonoured bill or note is authorised or 
required to be protested, and the services of a notary 
cannot be obtained at the place where the bill is dis- 
honoured, any householder or substantial resident of the 
place may, in the presence of two witnesses, give a 
certificate signed by them, attesting the dishonour of the 
bill, and the certificate shall in all respects operate as if 
it were a formal protest of the bill. 

The form given in schedule 1 to this Act may be 
used with necessary modifications, and if used shall be 
sufficient (a). 

(a) Bayley on Bills, 6th Ed., p. 263 ; Parsons on Notes, vol. 1, pp. 
633, 634. As to the meaning of " protest," and as to who a notary is, 
see note (y) to section 51. 

In America, it seems that the witnesses need not subscribe their 
names ; Parsons, p. 633, note n. 

In France, by the Code de Commerce, all protests must be made 
by two notaries, or by one notary and two witnesses, or by a bailiff 
and two witnesses ; Art. 173 ; Chalmers on Bills, 2nd ed., 151. 

Dividend ^^- '^^^ provisious of this Act as to crossed cheques 

warrants may ghalj apply to a Warrant for payment of dividend. 

be crossed. srsr j r j 



Repeal. 



96. The enactments mentioned in the second schedule 
to this Act are hereby repealed as from the commence- 
ment of this Act to the extent in that schedule 
mentioned. 

Provided that such repeal shall not affect anything 
done or suffered, or any right, title, or interest acquired or 
accrued before the commencement of this Act, or any 
legal proceeding or remedy in respect of any such thing, 
right, title, or interest. 



Savings. 



97. — (I.) The rules in bankruptcy relating to bills of 
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exchange, promissory notes, and cheques, shall continue- s. 97. 
to apply thereto notwithstanding anything in this Act sTdngs. 
contained {%). 

(2.) The rules of Common Law, including the law- 
merchant) save in so far as they are inconsistent with the 
express provisions of this Act, shall continue to apply to 
bills of exchange, promissory notes, and cheques. 

(3.) Nothing in this Act or in any repeal effected 
thereby shall affect — 

(a) The provisions of the Stamp Act, 1870, or Acts 33 & 34 Vict. 
amending it, or any law or enactment for the time ^* ' 
being in force relating to the revenue (y) : 
(6) The provisions of the Companies Act, 1862, or 25 & 26 Vict. 
Acts amending it, or any Act relating to joint ^' 
stock banks or companies {x) : 

(c) The provisions of any Act relating to or confirm- 
ing the privileges of the Bank of England or the 
Bank of Ireland respectively {y) : 

(d) The validity of any usage relating to dividend 

warrants, or the indorsements thereof {u). 

» 

(s) Thougli the law of bankruptcy is outside the scope of this treatise, 
still a few of the leading principles are here set out. Under the 
Bankruptcy Act, 1883, ss. 44, 168, if the lawful holder of a bill becomes 
bankrupt, the title thereto vests in his trustee in bankruptcy. 

As to proof on a bill of exchange, it can, says Lord Selbome in 
Ex parte Macredie^ L. B. 8 Gh. Ap. at p. 637 ; 42 L. J. Bank. 90, only 
be admitted for that sum for which an action could have been main- 
tained had there been no bankruptcy. The rights of the parties are the 
same as if no bankruptcy had happened. Hence, the rules as to notice 
of dishonour apply; but if the bill or note is dishonoured after the bank- 
ruptcy, notice may be given either to the bankrupt or to his trustee'; 
sect. 49, sub-sect. 10, of this Act ; Ex parte Bctker, 4 Gh. D. 795 ; 46 L. J. 
Bank. 60; 36 L. T. N. S. 339 ; 25 W. B. 454. Proof will not be 
allowed in respect of an acceptance in blank at the date of the 
receiving order, even though the transaction is bond fide ; Ex parte 
ffayward, L. B. 6 Gh. Ap. 546 ; 40 L. J. Bank. 49 ; 24 L. T. N. S. 782 ; 
19 W. B. 833. Proof will also be allowed of the usual expenses, such 
as protesting, re-exchange, posting and telegraphic messages, Frehn 
V. Bank of Liverpool, L. B. 5 Ex. 92 ; 39 L. J. Ex. 41 ; Ex parte 
Banco de Lima, 7 Gh. D. 637 ; 47 L. J. Oh. 67 ; 37 L. T. N. S. 699; 
26 W. B. 232» Interest from the date of the bill being due to the 
date of the receiving order at 4 per cent, per annum, where no interest 
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Savings. 



S. 07. iB expressly reserved, may be proved for ; Bankruptcy Act, 1883, 

Bch. 2, r. 20. A creditor cannot prove his debt upon a bill or note 
without specifying it in the schedule to his affidavit ; Bank Act, 1883, 
sch. 2, r. 2 ; form 52. See, however, Ex parte Jctcohs, L. B. 17 Eq. 
575 ; 43 L. J. Bank. 46 ; 22 W. B. 439 ; nor can he receive li dividend 
without exhibiting the bill or note to the trustee, and the amount of 
the dividend paid must be indorsed on it ; Bankruptcy Bules, 1883, 
r. 176. There is one advantage that a holder gets in bankruptcy ; 
he need not wait until the bill or note is due, but may prove upon 
it before It is due; Bankruptcy Act, 1883, s. 37, sub-s. 3; but in 
such a case interest at the rate of 5 per cent, per annum from the 
declaration of the dividend to the thne at which the bill or note would 
have become payable must be deducted ; Bankruptcy Act, 1883, 
sch. 2, r. 21. If a creditor has negotiated the bills or notes, he will 
not be allowed to prove against the acceptor's estate, as he is no 
longer the holder, and so no action would lie at law ; Ex parte 
Macredie, L. B. 8 Oh. Ap. 535 ; 28 L. T. N. S. 827 ; 21 W. B. 535. 
The drawer of a bill is under no obligation to direct the drawee not 
to pay it, if the payee has become bankrupt before the bill matures. 
Ex parte Richdah, 19 Gh. D. 409 ; 51 L. J. Gh. D. 462. A vote in 
respect of a current bill is not to be allowed, unless the creditor is 
willing to treat the liability of every person liable thereon antecedently 
to the debtor as a secxuity in his hands, and to estimate the value 
thereof, and to deduct it from his proof, though only for the purposes 
of voting ; Bank. Act, 1883, sch. 1, r. 11. 

(^) The material parts of the Stamp Act are set out in the Appendix. 

(a;) By s. 47 of the Gompanies Act, 1862 (25 & 26 Vict c. 89), 
" a promissory note or bill of exchange shall be deemed to have been 
made, accepted, or indorsed on behalf of any company under this Act, 
if made, accepted, or indorsed in the name of the company by any 
person acting under the authority of the company, or if made, accepted* 
or indorsed by or on behalf or on accoimt of the company by any 
person acting imder the authority of the company." See the cases 
imder this section collected in Buckley on the Gompanies Acts, 3rd 
ed. 138. As to the power of a company to issue bills, see s. 22 of this 
' Act, note (c). See further sect. 26 of this Act, and the notes thereto. 
By sects. 41 and 42 of the Gompanies Act, 1862, the word ''limited" 
must be written on the bill or note, if the Gompany is limited. The 
person neglecting to do so may be made personally liable thereon, 
Penrose v. Martyr, B. B. & E. 499 ; 28 L. J. Q. B. 2a Sect. 95 of 
the Gompanies Act, 1862, gives the official liquidator power to draw, 
&c., bills and notes, with the sanction of the Gourt ; Orders of Novemr 
ber, 1862, 0. 48. 

(v) As to the Acts affecting the Banks of England and Ireland, see 
Grant's Law of Bankers, 4th ed., chapters 34, 35, 36, & 37, pp. 305 
et seq. 
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(u) By the National Debt Act, 1870 (33 & 34 Vict. c. 71), fleets. 20, ss. 97, 98, 99, 
21, the Banks of .England and Ireland may by arrangement pay 100. 

dividends on stock by sending warrants through the post, such warrant gj^ 
beiDg deemed a cheque ; and where a stockholder requests his dividends 
tp be sent by post, the posting of a letter containing the dividend 
warrant to the address given by him to the Bank is equivalent to the 
delivery of the warrant to the stockholder himself. 

98. Nothing in this Act or in any repeal effected Saving of 
thereby shall extend or restrict, or in any way alter or ge™™ tn^ 
affect, the law and practice in Scotland in regard to Scotland. 
summary diligence (a). 

(a) Summary diligence is a mode of obtaining the summary 
enforcement of a bill or note, without an action. Upon dishonour, a 
protest of the bill for non-payment or non-acceptance, or of the note 
for non-payment, is made, and registered with the bill or note prefixed, 
upon which a charge to pay is made (1 & 2 Vict. c. 114), and execu- 
tion may then issue on default of payment; 12 Geo. 3, c. 72, ss. 41, 42; see 
Bell's Commentaries on the Laws of Scotland, 7th Ed., vol. 1, pp. 4, 
413; Thompson on Bills, 2nd Ed., ch. 7. 

99. Where any Act or document refers to any enact- ^i^^^other'''^ 
ment repealed by this Act, the Act or document shall be Acts, &c. 
construed, and shall operate, as if it referred to the 
corresponding provisions of this Act 

100. In any judicial proceeding in Scotland, any fact Parole evi- 
relating to a bill of exchange, bank cheque, or promissory in certain 
note, which is relevant to any question of liability jgedin*^8^ia" 
thereon, may be proved by parole evidence : Provided that Scotland, 
this enactment shall not in any way affect the existing 

law and practice whereby the party who is, according to 
the tenour of any bill of exchange, bank cheque, or 
promissory note, debtor to the holder in the amount 
thereof, may be required, as a condition of obtaining a sist 
of diligence, or suspension of a charge, or threatened 
charge, to make such consignation, or to find such 
caution as the Court or judge before whom the cause is 
depending may require (a). 

This section shall not apply to any case where the bill 
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s. 100. of exchange, bank cheque^ or promissory note, has under- 
ParoiTevi- g^^® ^® sesennial prescription (&)• 

dence allowed 

in certain ^^ When in the case of summary diligenoe any question requires 

ceedines^n^ ^ ^ settled upon a bill or note, the Lord Ordinary stays the diligence^ 
Scotland. or suspends the charge, tmtil the question is determined. A bond of 

caution resembles the English contract of suretyship. When summary 
diligence is stayed, it is on condition of a cautionary obligation being 
lodged in court. Consignation is the deposit of a sum of money, which 
is the subject of dispute, in the hands of a third party. 

(b) Sesennial prescription corresponds to the English Statute of 
Limitations, barring an action on a bill or note after six years. It 
was introduced by 12 Geo. 3, c. 72. 
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SCHEDULES. 



FIRST SCHEDULE. 

F<yrm of protest which may he used when tJie services of a notai*y cannot Section 94. 

he obtained. 

Know all men that I, A, B, [householder], of in the County 

of , in the United Kingdom, at the request of C. 2)., there 

being no notary public available, did on the day of 

188 at demand payment [or acceptance] of the bill of 

exchange hereunder written, from E, F.^ to which demand he made 
answer [state answer, if any] ; wherefore I now, in the presence of G. H, 
and J. jr., do protest the said bill of exchange. 

(Signed) A. B, 



G.H, 



\k\^' 



Witnesses, 



N.B. — ^The bill itself should be annexed, or a copy of the bill, and all 
that is written thereon should be underwritten. 



SECOND SCHEDULE. 
Enactxents Repealed. 



Title of Act and extent of Repeal. 



An Act for the better payment of Liland Bills 
of Exchange. 

An Act for giving like remedy upon Promissory 
Notes as is now used upon Bills of Exchange, 
and for the better payment of Liland Bills of 
Exchange. 

An Act for further restraining the negotiation 
of Promissory Notes and Liland Bills of 
Exchange imder a limited sum within that 
part of Great Britain called England. 






Session and Chapter. 

9 Will 3, c. 17. 
3 & 4 Anne c. 8 (a). 



17 Geo. 3, c. 30. 



An Act for the better observance of Gk)od 
Friday in certain cases therein mentioned. 

(a) Chapter 8 is evidently a mistake for chapter 9. 



39 & 40 Geo. 3, c. 42. 
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Title of Act and extent of Repeal. 



An Act to restrain the Negotiation of Promis- 
sory Notes and Inland Bills of Exchange 
under a limited simi in England. 

An Act to regulate Acceptances of Bills of 
Exchange. 

An Act for declaring the law in relation to Bills 
of Exchange and Promissory Notes becoming 
payable on Ck)od Friday or Christmas Day. 

An Act to repeal certain Acts, and to consoli- 
date and amend the laws relating to Bills of 
Exchange and Promissory Notes in Ireland, 

in part ; that is to say, 
Sections two, four, seven, eight, nine, ten, 

eleven. 

An Act for regulating the protesting for non- 
payment of bills of Exchange drawn payable 
at a place not being the place of the residence 
of the drawee or drawees of the same. 

An Act for declaring the law as to the day on 
which it is requisite to present for payment 
to Acceptor, or Acceptors afoprh protest for 
honour, or to the Referee or Keferees, in case 
of need. Bills of Exchange which have been 
dishonoiured. 

An Act to regulate the issue of bank notes in 
Ireland, and to regulate the repayment of 
certain sums advanced by the Governor and 
Company of the Bank of Ireland for the 
public service, 

in part ; that is to say, 
Section twenty-four. 

The Mercantile Law Amendment Act, 1856, 
in part ; that is to say. 
Sections six and seven. 

An Act for granting to Her Majesty certain 
duties of stamps, and to amend the laws 
relating to the stamp duties, 

in part ; that is to say. 
Section nineteen. 

An Act to abolish days of grace in the case of 
Bills of Exchange and Promissory Notes 
payable at sight or on presentation. 

The Crossed Cheques Act, 1876. 

The Bills of Exchange Act, 1878. 



Session and Chapter. 
48 Geo. 3, c. 88. 

1^2 Geo. 4, c. 78. 
7 & 8 Geo. 4, c. 15. 

9 Geo. 4, c. 24 (6). 



2 & 3 Will. 4, c. 98. 



6 & 7 WilL 4, c. 58. 



8 & 9 Vict. c. 37, 
in part. 



19 & 20 Vict. c. 97, 
in part. 

23 & 24 Vict. c. Ill, 
in part. 



34 & 35 Vict. c. 74. 

39 & 40 Vict. c. 81. 
41 & 42 Vict. c. 13. 



(&) The words, '* Id part," seem to be here omitted bj mistake. 
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Enactment Repealed ab to Scotland. 



Title of Act and extent of Repeal. 



The Mercantile Law (Scotland) Amendment 
Act, 1856, 

in part ; that is to say, 
Sections ten, eleven, twelve, thirteen, four- 
teen, fifteen, and sixteen. 



Session and Chapter. 



19 & 20 Vict. c. 60, 
in part. 
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The Stamp Act, 1870. 

(33 & 34 Vict c. 97.) 

Sbct. 97, Sub-sect. 3, of the Bills of Exchakge Act, 1882, 

SAVES THE Stamp Acts. 



An Act for grantiDg certain Stamp Daties in lien of 
duties of the same kind now payable under various 
Acts, and consolidating and amending provisions 
relating thereto, 
ss. 7, u, 15. [10^* Auffusty 1870.] 



How instpu- 7. — (!•) Every Infltniment written upon stamped material is to be 

ments are to written in such mooner, and every instrument partly or wholly written 

stamped. before being stamped is to be so stamped, that the stamp may appear 

on the face of the instrument, and cannot be used for or applied to any 

other instrument written upon the same piece of material. 

(2.) If more than one instrument be written upon the same piece of 
material, every one of such instruments is to be separately and dis- 
tinctly 'stamped with the duty with which it is chargeable. 

Money in U.^— Where an instrument is chargeable with ad valorem duty in 

foreign or respect of any money in foreign or Colonial currency, such duty shall 

currency to be ^ calculated on the value of such money in British currency according 
valued. to the current rate of exchange on the day of the date of the instru- 

ment. 

Terms upon 15. — (!•) Except where express provision to the contrary is made 

which inst'^ by this or any other Act, any unstamped or insufiSciently stamped 

stamped after instrument may be stamped after the execution thereof on payment of 

execution. the unpaid duty and a penalty of ten poimds, and also by way of 

further penalty, where the unpaid duty exceeds ten poimds of interest 

on such duty, at the rate of five poimds per centimi per annxmi, from 

the day upon which the instrument was first executed up to the time 

when such interest is equal in amount to the unpaid duty. 

And the payment of any penalty or penalties is to be denoted <m the 
instrument by a particular stamp. 
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(2) Provjied as foUowe : SS. 15, 17, 23. 

(a) Any unstamped or insufficiently stamped instrument, which " 

has been first executed at any place out of the United Kingdom, Terms npon 

may be stamped at any time within two nlbnths after it has which instru- 

been first received in the United Kingdom, on payment of the ^mped after 

unpaid duty only : execution. 

(5) The Commissioners may, if they think fit, at any time within 
twelve months after the first execution of any instrument, 
remit the penalty or penalties, or any part thereof. 

17. — Save and except as aforesaid, no instrument executed in any Instrament not 
part of the United Kingdom, or relating, wheresoever executed, to any fj^missibhe 
property situate, or to any matter or thing done or to be done, in any 
part of the United Kingdom, shall, except in criminal proceedings, be 
pleaded or given in evidence, or admitted to be good, useful, or 
available in law or equity, unless it is duly stamped in accordance with 
the law in force at the time when it was first executed. 

28. — Except where express provision is made to the contraiy, all How duties to 
duties are to be denoted by impressed stamps only* be denoted. 

84. — (1.) An instrument, the duty upon which is required, or General direc- 
permitted by law, to be denoted by an adhesive stamp, is not to be tion as to the 
deemed duly stamped (a), with an adhesive stamp imless the person ^""^i****®^ ^» 
required by law to cancel such adhesive stamp cancels the same by stamps, 
writing on or across the stamp his name or initials, or the name or 
initials of his firm, together with the true date of his so writing, so 
that the stamp may be effectually cancelled (b\ and rendered incapable 
of being used for any other instnmient, or unless it is otherwise proved 
that the stamp appearing on the instrument was affixed thereto at the 
proper time. 

(2.) Every person who, being required by law to cancel an adhesive Penalty for 
stamp, wilfully neglects or refuses duly and effectually to do so in neglect or re- 
manner aforesaid, shall forfeit the sum of ten pounds (c). "*** » *^ 

(a) The presumption is in favour of the bills having been duly 
stamped at the proper time, Bradlaugh v. Pe Bin^ L. R. 3 C. P. 286. 
See sect. 54, note (a) post. 

(() Thd cancellation may he done hy a stamping machine ; the 
$tamp may he comcdled at any time he/ore verdict^ even in open court ; 
Viale V. Michael, 30 L. T. N. 8. 463. See Pooley v. Brown, 11 C. B. 
N. 8. 566 ; 31 L. J. (7. P. 134, cited in sect. 54, post. 

(c) By the Bevenue^ &c., Act^ 1882 (45 & 46 Vict. e. 72), it is 
further enacted : 

Sect. 14. (1.) Where two or more adhesive stamps are used to denote a 
stamp duty upon an instrument, such instrument is not to be deemed 
duly stamped unless the person upon whom the duty of cancellation is 
by law imposed cancels each or every stamp by writing on or aeroas 
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SS. 24, 45, 46, the Same his name or initials, or the name or initials of his firm, 
47, 48. together with the true date of his so writing, so that both or all and 
G nertTd'rec- ®^®^ ^^ *^® Stamps may be effectually cancelled and rendered 
tion as to the Incapable of bein^ used for any other instrument, or for any postal 
cancellation of purpose, or unless it is otherwise proved that the stamps appearing on 
the instrument were affixed thereto at the proper time. 

(2.) If any person contravenes this section, he shall incur the 
penalty imposed by sect. 24 of the Stamp Act, 1870. 



adhesive 
stamps. 



Interpretation 45. — ^The term " banker " means and includes any corporation, society, 
of terms. partnership, and persons, and every individual person carrying on the 

business of banking in the United Kingdom. 
The term '* bank note " means and includes : 
(1.) Any bill of exchange or promissory note issued by any banker, 
other than the Governor and Company of the Bank of England, 
for the payment of money not exceeding one hundred poimds ta 
the bearer on demand : 
(2.) Any bill of exchange or promissory note so issued which 
entitles or is intended to entitle the bearer or holder thereof, 
without indorsement, or without any further or other indorse- 
ment than may be thereon at the time of the issuing thereof, 
to the payment of money not exceeding one hundred pounds on 
demand, whether the same be so expressed or not, and in 
whatever form, and by whomsoever such bill or note is drawn 
or made. 



Bank notes 
may be re* 
issaed. 



Penalty for 
issuing an un- 
stamped bank 
note, £50. 

For receiving, 
£20. 



Interpretation 
of term « bill 
of exchange." 



46. — A bank note issued duly stamped, or issued unstamped by a 
banker duly licensed or otherwise authorised to issue unstamped bank 
notes, may be from time to time re-issued without being liable to any 
stamp duty by reason of such re-issTiing. 

47. — (!•) If any banker, not being duly licensed or otherwise 
authorised to issue unstamped bank notes, issues, or causes or permits 
to be issued, any bank note not being duly stamped, he shall forfeit 
the sum of fifty pounds. 

(2.) If any person receives or takes any such bank note in payment 
or aa a security, knowing the same to have been issued unstamped 
contrary to law, he shall forfeit the sum of twenty pounds. 

48.— (1.) The term " bill of exchange " for the purposes of this Act 
includes also draft, order, cheque (a), and letter of credit, and any 
document or writing (except a bank note) entitling or purporting 
to entitle any person, whether named therein or not, to payment by 
any other person of, or to draw upon any other person. for, any sum of 
money therein mentioned. 

(2.) An order for the payment of any sum of money by a bill of 
exchange or promissory note, or for the delivery of any bill of exchange 
or promissory . note in satisfaction of any sum of money, or for t{ie 
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payment of any earn of money out of any particular fund which may or 3S. 40, 40, 5u, 
may not he availahle, or upon any condition or contingency which may ^^* 

or may not he performed or happen, is to he deemed for the purposes of interpretation 
this Act a hiU of exchange for the payment of money on demand (Jb). of term << bill 
(3.) An order for the payment of any sum of money weekly, ^ exchange." 
monthly, or at any other stated periods, and also any order for the 
payment by any person at any time after the date thereof of any sum 
of money, and sent or delivered by the person making the same to the 
person by whom the payment is to be made, and not to the 
person to whom the payment is to be made, or to any person on his 
behalf, is to be deemed for the purposes of this Act a bill of exchange 
for the payment of money on demand. 

(a) A cheque may he post-dated ; BUh of Exchange Act, 1882, sect. 
13, 9ub~mci, 2. A cheque with a penny stamp, post-dated, is admissible 
in evidence in an action brought by the holder, though he took it with 
knowledge of the post-dating ; Gatty v. Fry, 2 Ex, D, V65 ; 46 L. J. 
Ex. 605 ; 36 L. T, N. S. 182 ; 26 W. B. 305. 

(b) A letter in these words : ** I hereby assign to B, A Son the sum of 
£40, or any other sum now due, or that may hereafter become due 
in respect of the steam launch,^* &c,, has been held to be an assignment of a 
debt, amd not an order for the payment of money within this section. 
Buck V. Robson, 3 Q. B. D. 686 ,• 48 JL J. Q. B. 250 ,• 39 L. T. N. 8, 
325 ; 26 W. jB. 804 ; see also Brice v. Bannister, 3 Q. B. D. 569, 
where it appears to have been assumed on all hands that subject to 
the disputed question as to how far the defendant was entitled to set 
off the advances subsequently made by him to the assignor, the effect 
of the instrument was as between the builder and the defendant to all 
intents and purposes an assignment of the debt. Buck v. Bobson was 
followed in Fisher v. Calvert, 27 W. R. 301, per Jessel, M.R., over- 
ruling. Ex parte SheUard, In re Adams, L. R. 17 Eq. 109 ; 22 W. R. 152. 

49% (1.) The term "promissory note" means and includes any Interpretation 

document or writing (except a bank note) containing a promise to pay o^ ^^'^ " P^^' 
- missory note.** 

any sum of money. '' 

(2.) A note promising the payment of any sum of money out of any 
particular fund which may or may not be available, or upon any 
condition or contingency which may or may not be performed or 
happen, is to be deemed for the purposes of this Act a promissory note 
for the said sum of money (a). 

(a) " I, D., promise to pay Y. on his signing a lease of the Castle 
Hotel £150," is a note within this section, and cannot be stamped, by 
s. 53, after execution as an agreement, Yeo v. Dawe, 32 W. R. 203. 

50. The fixed duty of one penny on a bill of exchange for the The fixed duty 
payment of money on demand may be denoted by an adhesive stamp, may be denoted 
which is to be cancelled by the person by whom the bill is signed Y * ^*'^ ^ 
before he delivers it out of his hands, custody, or power. 

M 2 



164 



THE STAMP ACT, 1870. 



8S. 51, 52, 5d» 
54. 

Ad Talorem 
duties to be de« 
noted in certain 
cases by adhe- 
sive stamps. 



Provisoes for 
the protection 
of bonA fide 
holders. 



Hot to reliere 
any other 
person. 

Bills and notes 
purporting to 
be drawn, &c., 
abroad, to be 
deemed to 
have been so 
drawn, &c. 
Terms upon 
which bills and 
notes may be 
stamped after 
execution. 



Penalty for 
issuing, &c., 
any unasaiaped 
bill or note, 
£10 ; and the 
bill or note to 
be tinavailable* 



6L (1.) The ad vcUorem duties upon bills of exchange and pro* 
misBory notes drawn or made out of the United Kingdom are to be 
denoted by adhesive stamps. 

(2.) Every person into whose hands any such bill or note ooikes iii 
the United Kingdom before it is stamped shall, before he presents for 
payment, or indorses, transfers, or in any manner negotiates, or pays such 
bill or note, affix thereto a proper adhesive stamp or pro{)er adhesive 
stamps of sufficient amount, and cancel every stamp so affixed thereto. 
(3.) Provided as follows : 
(a) If at the time when any such bill or note comes into the 
hands of any Ixmd fide holder thereof there is affixed 
thereto an adhesive stamp effectually obliterated, and pur- 
porting and appearing to be duly cancelled, such stamp shall, 
so far as relates to such holder, be deemed to be duly cancelled, 
although it may not appear to have been so affixed or cancelled 
• by the proper person. 

(h) If at the time when any such biU or note comes into the 
hands of any bond fide holder thereof there is affixed thereto 
an adhesive stamp not duly cancelled, it shall be competent for 
such holder to cancel such stamp as if he were the person by 
whom it was affixed, and upon his so doing such bill or note 
shall be deemed duly stamped, and as valid and available as 
if the stamp had been duly cancelled by the person by whom 
it was affixed* 
(4.) But neither of the foregoing provisoes is to relieve any person from 
any penalty incurred by him for not cancelling any adhesive stamp. 

62. A bill of exchange or promissory note purporting to be drawn 
or made out of the United Kingdom is, for the purposes of this Act, 
to be deemed to have been so drawn or made, although it may in fact 
have been drawn or made within the United Kingdom. 

68. (!•) Where a bill of exchange or promissory note has been 
written on material bearing an impressed stamp of sufficient amount, 
but of improper denomination, it may be stamped with the proper 
stamp on payment of the duty, and a penalty of forty shillings if the 
bill or note be not then payable according to its tenour, and of ten 
pounds if the same be so payable. 

(2.) Except as aforesaid, no bill of exchange or promissory note shall 
be stamped with an impressed stamp after execution thereof. 

64. (1.) Every person who issues, indorses, transfers, negotiates, 
presents for payment, or pays any bill of exchange or promissory note 
liable to duty and not being duly stamped (a), shall forfeit the sum of 
ten pounds, and the person who takes or receives from any other person 
any such bill or note not being duly stamped, either in payment or as 
a security, or by purchase or otherwise, shall not be entitled to recover 
thereon, or to make the same available for any purpose whatever (b). 
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(2.) Provided that If any bill of exchange for the payment of money SS. 54, 55. 
on demand, liable only to the duty of one penny, is. presented for — 

payment unstamped, the person to whom it is so presented may affix g ?I* j^ f ' , 
thereto a proper adhesive stamp, and cancel the same, as if he had 
been the drawer of the bill, and may, upon so doing, pay the sum in 
the said bill mentioned, and charge the duty in account against the 
person by whom the bill was drawn, or deduct such duty from the said 
sum, and such bill is, so far as respects the duty, to be deemed good 
and valid. 

(3.) But the foregoing proviso is not to relieve any person from any not to relieve 
penalty he may have incurred in relation to such bill. ™ penalty. 

(a) '• Duly stamped " here means^ as regards a foreign hill, simply 
stamped, and not stamped and cancelled as in sect, 24 ; Marc v. Rouy, 
31 L. T. N. S. 372. 

(5) The purchaser of foreign bills, of which the stamps were never 
cancelled, though both parties were ignorant of the defect, cannot 
recover from the seller the price paid for them; Pooley v. Brown, 
11 0. B. N. S. 566 ; 31 L. J. C. P. 134. 

65. When a bill of exchange is drawn in a set according to the One bill only 
custom of merchants, and one of the set is duly stamped, the other or o^* of a set 
others of the set shall, unless issued or in some manner negotiated gtamDed. 
apart from such duly stamped bill, be exempt from duty ; and upon 
proof of the loss or destruction of a duly stamped bill forming one of a 
set, any other bill of the set which has not been issued or in any 
manner negotiated apart from such lost or destroyed bill may, although 
unstamped, be admitted in evidence to prove the contents of such lost 
or destroyed bill. 



SCHEDULE. 
B^nk Note — 8. d. 

For money not exceeding £1 .06 

Exceeding £1 and not exceeding £2 10 

£5 

£10 

£20 

£30 . ... 

£60 

£100 ..... 



>» 



£2 


M 




£6 


n 




£10 


» 




£20 


9) 




£30 


» 




£60 


» 





1 


3 


1 


9 


2 





3 





5 





8 


6 



Bill of Exchange — 
Payable on demand ......... 1 

Bill of Exchange of any other kind whatsoever (except 
a Bank Note) and i^omissory Note of any kind 
whatsoever (except a Bank Note), drawn, or ex- 
pressed to be payable, or actually paid, or indorsed, 
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ot in any manner negotiated in the United 
Kingdom : 

Where the amount or value of the money for which 

the bill or note is drawn or made does not «. d, 

exceed £5 01 

Exceeds £5 and doPA not exceed £10 2 

„ £10 „ „ £25 3 

£25 „ „ £50 6 

£50 „ „ £75 9 

„ £75 „ „ £100 10 

„ £100— 
for every £100, and also for any fractional part of 

£100, of such amount or value • ...» 1 

Eooemptums, 

(1.) Bill or note issued by the Governor and Company of the Bank 
of. England or Bank of Ireland. 

(2.) Draft or order drawn by any banker in the United Kingdom 
upon any other banker in the United Kingdom, not payable to bearer 
or to order, and used solely for the purpose of settling or clearing any 
account between such bankers. 

(3.) Letter written by a banker in the United Kingdom to any 
other banker in the United Kingdom, directing the payment of any 
sum of money, the same not being payable to bearer or to order, and 
such letter not being sent or delivered to the person to whom payment 
i's to be made, or to any person on his behalf. 

(4.) Letter of credit granted in the United Kingdom authorising 
drafts to be drawn out of the United Kingdom payable in the United 
Kingdom. 

(6.) Draft or order drawn by the Accountant General of the Ck>iirt of 
Chancery in England or Ireland. 

(6.) Warrant or order for the payment of any annuity granted by 
the Commissioners. for the Keduction of the National Debt, or for the 
payment of any dividend or interest on any share in the Government 
or Parliamentary stocks or funds. 

(7.) Bill drawn by the Lords Commissioners of the Admiralty, or by 
any person under their authority, under the authority of any Act of 
Parliament upon and payable by the Accountant General of the 
Navy (a). 

(8.) Bill drawn (according to a form prescribed by Her Majesty's 
orders by any person duly authorised to draw the same) upon and payable 
out of any public account for any pay or allowance of the army or 
other expenditure connected therewith. 

(9.) Coupon or warrant for interest attached to and issued with any 
security. 
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. Xa) TheiV(yrds *' Under the authority of any Act of Parlidmenf^ weire 
repealed by sect* 7 of 35 & S6 Vict, c. 20, which has itst^ been repealed 
hy the Statute Law Revision Act^X'Q&^f hut siuch kut-fnentioned repeal 
does not revitfe the ahove words. 

In addition to the above exemptions, the Revenue, Sec, Act, 1882, 
(45 & 46 Vict. c. 72), enacts as follows :— 

Sed;. 9. — No stamp duty shall be chargeable upon the following 
instruments (that is to say) : 

Draft or order drawn upon any banker in the United Kingdom by 
an oificer of a public department of the State for the payment 
of money out of a public account. 
Receipt given by an officer of a public department of the State 
for money paid by way of imprest or advance, or in adjustment 
of an account, where he derives no personal benefit therefrom. 



STATUTE OF LlMITATIONa 



The following are a few of the principal points as to the Statute of 
Limitations (21 Jac. 1, c. 16) with respect to bills uid notes. 

The limitation is six years, and the statute begins to nm on a bill or 
note from the time that a right of action first accrued to the party. 

Therefore on a bill or note payable on demand or at sight, the 
statute runs from the date of the instrument ; Christie v. Fonsick, Sel. 
N. P., 13th edit., 301 ; De Lavalette v. Wendt, 75 N. Y. Rep. 579 ; if 
payable after sight, from presentment ; Holmes v. Kerrison, 2 Taimt. 
323 ; if payable a certain time after sight, or demand, or notice, or 
date, then from the expiration of that time after sight (Sturdy v. 
Henderson, 4 B. & Aid. 592), or after demand {Thorpe v. Booth, Ry. & 
M. 388), or after notice (Cflayton v. Gosling, 5 B. & C. 360; 8 D. & 
R. 110), or after date (Wittersheim v. Lady Carlisle, 1 H. BL 631). . 

A note was given in 1857 promising to pay £150 three months after 
demand, no interest being reserved. Receipts for interest were indorsed 
by the payee on the note in 1857 and 1858. It was held that payment 
of interest implied a demand, and that the statute ran from such pay- 
ment, In re Buther/ord, 14 Ch. D. 687 ; 49 L. J. Oh. 654 ; 43 L. T. 
N, S. 105 ; 28 W. R 802. 

The statute runs as against each indorser from the date of notice of 
dishonour. 

Where a loan is made by cheque, the statute begins to run fi'om the 
time of the payment of the cheque by the drawer's bankers, and not 
from the date of the cheque. Garden v. Bruce, L. R. 3 0. P. 300. 

When a bill of exchange or a promissory note has been once so 
delivered on account of part of a debt as to raise an implication of a 
promise to pay the balance, the statute is answered as from the time 
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of Buck delivery, whatever afterwards becomes of the hill or note, 
Twmey ▼. Dfidwdl, 3 E. & B. 136 ; 23 L. J. Q. B. 137. 

In JUbrm v« BiduxrdSj 45 L. T. ^. S. 210, the last day of grace 10 
a note fell on Sunday, June 14th, 1874; the holder commenced an 
action against the maker on June 14th, 1880 ; held, that the claim 
was barred, as the note became due on June 13th, 1874, 

An absolute acknowledgment in writing of the debt (9 Geo. 4, 
c 14, s. 1), or part payment of principal, or payment of interest^ within 
six years of the commencement of the action, takes the case out of the 
statute. 

Z., in 1846, promised* to pay, three months after date, to B^ or (7., 
his wife, £500. B. died in 1863, leaving C, surviving. There was an 
indorsement on the note in LJa handwriting of his name and the year 
1866. C. died in 1868. Held, that this uidorsement was a sufficient 
acknowledgment to exclude the statute, Bourdin v. Chreenwood, 
L. R. 13 Eq. 281 ; 41 L. J. Oh, 73; 25 L. T. N. S. 782; 20 W. R 166. 

Where the drawer of a cheque has no funds to meet it, the cheque 
is due immediately without presentment, and the statute of limitations 
begins to run from its date ; Brtuih v. Barrett^ 82 N. Y. Rep. 400. 

Money deposited at a banker's is money lent, and the statute runs in 
the same way as in the case of a loan ; PoU v. Clegg, 16 M. & W. 321. 
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Note. — The sections quoted in 'the margin of this Act refer to the 
corresponding sections of the English Act and to some of the notes 
thereto. 



NEGOTIABLE INSTRUMENT ACT (INDIA) 1881. 

Act No. XXVI. op 1881. 



Passed by thk Goyebmob Gekebal of India in Council. 

(Beceived the assent of the Governor General on the dth Dece/niher^ 

1881.) 



An Act to define and amend the law relating to Pro- 
missory Notes, Bills of Exchange and Cheques. . 
Whereas it is expedient to define and amend the law preamble, 
relating to promissory notes, bills of exchange and 
cheques ; it is hereby enacted as follows :7— 



CHAPTER I. 

Pbeuminaby. SS. 1, 3, 3. 

1. This Act may be called "The Negotiable Instruments Act, short title. 
1881." . 

It extends to the whole of British India ; but nothing herein con- Local extent, 
tained affects the Indian Paper Currency Act, 1871, section 21, or Saving of 
affects any local usage relating to any instrument in an oriental usages relating 
language ; Provided that such usages may be excluded by any words ® ^'^ "> *<^« 
in the body of the instrument, which indicate an intention that the legal 
relations of the parties thereto shall be goYemed by this Act ; and it Commence- 
shall come into, force on the first day of March, 1882. meni. 

8. On and from that day the enactments specified in the shedule Repeal of 
hereto annexed shall be repealed to the extent mentioned in the third enactments, 
colunm thereof. 

8. In this Act— Interpretation- 

** Banker " includes also persons or a corporation or company acting clause, 

as bankers ; and ** Banker :" 

Eng. Act, f. 2. 
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*• Notary " Notary public " includes also any person appointed by the Governor- 

public. General in Council to perform the functions of a notary public under 

this Act. 



CHAPTER 11. 

Of Notes, Bills and Cheques. 

»* Promissory 4. A " promissory note " is an instrument in writing (not being a 

note." bank note or a currency note) containing, an unconditional undertaking, 

Eng. Act, s. 83 gigned by the maker, to pay a certain sum of money only to, or to the 

^ ^' order of, a certain person, or to the bearer of the instrument* 

IllustratioTiB, 

A signs instruments in the following terms : — 

(a) " I promise to pay B or order Rs. 600." 

(b) " I acknowledge myself to be indebted to B in Rs. 1,000, to be 

paid on demand, for value received.** 

(c) " Mr. B, I U Rs. 1,000." 

(d) " I promise to pay B Rs. 500 and all other sums which shall 

be due to him." 

(e) " I promise to pay B Rs. 500, first deducting thereout any 

money which he may owe me." 
(/) " I promise to pay B Rs. 500 seven days after my marriage 

with C." 
(g) " I promise to pay B Rs. 500 on D's death, provided D leaves 

me enough to pay that sum." 
(h) " I promise to pay B Rs. 500 and to deliver to him my black 
horfle on 1st January next." 
The instruments respectively marked (a) and (6) are promissory 
notes. The instruments respectively marked (c), (d), (e), (/), (g) and 
(h) are not promissory notes. 

*>Bill of 5- -A. "bill of exchange" is an instrument in writing containing an 

exchange/* unconditional order, signed by the maker, directing a certain person to 
s. 3 (1). pay a certain sum of money only to, or to the order of, a certain person 

or to the bearer of the instrument, 
s. 11 (2). A promise or order to pay is not " conditional," within the meanmg 

of this section and section four, by reason of the time for payment of 
the amoimt or any instalment thereof being expressed to be on the 
lapse of a certain period after the occurrence of a specified event which, 
according to the ordinary expectation of mankind, is certain to happen, 
although the time of its happening may be uncertain, 
s. 9 (1). The sum payable may be " certain," within the meaning of this 

section and section four, although it includes future interest or is 
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payable at an indicated rate of exchange, or is according to the 6ourse 
of exchange, and although the instrument provides that, on default of 
payment of an instalment, the balance unpaid shall become due. 

The person to whom it is clear that the direction is given or that Eng. Act, ss, 6, 
payment is to be made may be a " certain person," within the meaning 7* 
of this section and section four, although he is mis-named or designated 
by description only. * 

6. A *' cheque '' is a bill of exchange drawn on a specified banker and •< Cheqae." 
not expressed to be payable otherwise than on demand. s. 73. • 

7. The maker of a bill of exchange or cheque is called the " drawer ; " " Drawer.^ 
the person thereby directed to pay is called the " drawee.*' ^ g ]J^g ^^^v 

When in the bill or in any indorsement thereon the name of any & («). 

person is given in addition to the drawee to be resorted to in case of need, ** Drawee in ^^ 

such person is called a ^ drawee in case of need." ^ ^^ 

After the drawee of a bill has signed his assent upon the bill, or, if ^Acceptor." 

there are more parts thereof than one, upon one of such parts, and ss. 2, \1, 
delivered the same, or given notice of such signing to the holder or to 
some person on his behalf, he is called the '' acceptor." 

When acceptance is refused and the bill is protested for non-aocept- « Acceptor for 

ance, and any person accepts it mpra protest for honour of the drawer honour." 

or of any one of the indorsers, such person is called an *' acceptor for s. 65. 
honour." 

The person named in the instrument, to whom or to whose order the " Payee." 

money is by the instrument directed to be paid, is called the " payee." s. 3, note (n). 

8. The " holder " of a promissory note, bill of exchange or cheque " Holder." 
means any person entitled in his own name to the possession thereof s. 2. 

and to receive or recover the amount due thereon from the parties 
thereto. 

Where the note, bill or cheque is- lost or destroyed, its holder is th^ 
person so entitled at the time of such loss or destruction. 

9. " Holder in due course " means any person who for consideration " Holder in 
became the possessor of a promissory note, bill of exchange or cheque if ^^® course." 
payable to bearer, 8* 2^- 

or the payee or the indorsee thereof, if payable to, or to the order of, 
a payee, 

before the amount mentioned in it became payable, and without 
having sufficient cause to believe that any defect existed in the title of 
the person from whom he derived his title. 

10. "Payment in due course" means payment in accordance with "Payment in 
the apparent tenor of the instrument in good faith and without course, 
negligence to any person in possession thereof under circumstances *' ^^ ^^^* 
which do not afford a reasonable ground for believing that he is not 

entitled to receive payment of the amount therein mentioned. 
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Inland instmo 
ment. 

Eng. Act, 88. 4, 
83 (4). 

Foreign in8tru« 

ment. 

88. 4, 83 (4). 

« Negotiable 
instrument." 

8.8. 



Negotiation. 
8. 31 (1). 

Indorsement. 
8.32. 



Indorsement 
** in blank" 
and "in full." 

** Indorsee." 
88. 32 (6), 34 
(1) (2). 

Ambiguous 
instruments. 
8. 3, note (/), 
8. 5 (2), 8. 63, 
note (h). 
Where amount 
is stated dift'er- 
ently in figures 
and words. 
8. 9 (2). 
Instruments 
payable on 
demand. 
8. 10 (1). 
Inchoate 
stamped in- 
struments. 

8. 20. 



11. A promissory note, bill of exchange or cheque drawn or made in 
British India, and made payable in, or drawn upon any person resident 
in, British India shall be deemed to be an inland instrument. 

13. Any such instrument not so drawn, made or made payable shall 
be deemed to be a foreign instrument. 

IS* A ** negotiable instrument ** means a promissory note, bill of 
exchange or cheque expressed to be payable to a specified person or his 
order, or to the order of a specified person, or to the bearer thereof, or 
to a specified person or the bearer thereof. 

14. When a promissory note, bill of exchange or cheque is trans- 
ferred to any person, so as to constitute that person the holder thereof, 
the instrument is said to be negotiated. 

15. When the maker or holder of a negotiable instrument signs the 
same, otherwise than as such maker, for the purpose of negotiation, on 
the back or face thereof or on a slip of paper annexed thereto, or so 
signs for the same purpose a stamped paper intended to be completed 
as a negotiable instrument, he is said to indorse the same, and is called 
the ** indorser.** 

16. If the indorser signs his name only, the indorsement Is said to be 
" in blank,*' and if he adds a direction to pay the amount mentioned in 
the instrument to, or to the order of, a specified person, the indorsement is 
said to be " in full ; " and the person so specified is called the '* indorsee " 
of the instrument. 

17. Where an instrument may be construed either as a promissory 
note or bill of exchange, the holder may at his election treat it as 
either, and the instrument shall be thenceforward treated accordingly. 

18. If the amount undertaken or ordered to be paid is stated differ- 
ently in figures and in words, the amount stated in words shall be the 
amount undertaken or ordered to be paid, 

19. A promissory note or bill of exchange, in which no time for pay- 
ment is specified, and a cheque, are payable on demand. 

20* Where one person signs and delivers to another a paper stamped 
in accordance with the law relating to negotiable instruments then in 
force in British India, and either wholly blank or having written there- 
on an incomplete negotiable instrument, he thereby gives prima facie 
authority to the holder thereof to make or complete, as the case tnay 
be, upon it a negotiable instrument, for any amount specified therein 
and not exceeding the amount covered by the stamp. The person so 
signing shall be liable upon such instrument, in the capacity in which 
he signed the same, to any holder in due course for such amount : pro- 
vided that no person other thati a holder in due course shall recover 
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from the pisrson delivering the instrument anything in excess of the 
amount intended by him to be paid thereunder. 

21. In a promissory note or bill of exchange the expressions '' at *' At sight." 
sight " and " on presentment " mean on demand. The expression " after " ^ present- 
sight '* means, in a promissory note, after presentment for sight, and « j^f^j. gight." 
in a bill of exchange, after acceptance, or noting for non-acceptance, or ^^„ ^^ ^ ^q 
protest for non-acceptance. (1), 11 (1). 

22* The maturity of a promissory note or bill of exchange is the " Maturity." 
date at which it falls due. 

Every promissory note or bill of exchange which is not expressed to Days of grace, 
be payable on demand, at sight or on presentment, is at maturity on s. 14 (1). 
the third day after the day on which it is expressed to be payable. 

23* In calculating the date at which a promissory note or bill of Calculating 
exchange, made payable a stated number of months after date or after maturity of 
sight, or after a certain event, is at maturity, the period stated shall be payable so 
held to terminate on the day of the month which corresponds with the many months 
day on which the instrument is dated, or presented for acceptance or */^*^ *'*'® ®' 
sight, or noted for non-acceptance, or protested for non-acceptance, or */fn^. fv\fA\ 
the event happens, or, where the instrument is a bill of exchange made * ^ ^^ ^^ ^^ 
payable a stated number of months after sight and has been accepted 
for honour, with the day on which it was so accepted. If the month 
in which the period would terminate has no corresponding day, the 
period shall be held to terminate on the last day of such month. 

Illustrations, 

(a) A negotiable instrument, dated 29th January, 1878, is made 
payable at one month after date. The instrument is at maturity on 
the third day after the 28th February, 1878. 

(() A negotiable instrument, dated 30th August, 1878, is made 
payable three months after date. The instrument is at maturity on 
the 3rd December, 1878. 

(c) A promissory note or bill of exchange, dated 31st August, 1878, 
is made payable three months after date. The instrument i$ at 
maturity on the 3rd December, 1878. 

24- In calculating the date at which a promissory note or bill of Calculating 

exchange made payable a certain number of days after date or after ™«*»»"ty of 

sight or after a certain event is at maturity, the day of the date, or of payable so 

presentment for acceptance or sight, or of protest for non-acceptance, or many days 

on which the event happens, shall be excluded. */^f^ ^**® °'* 

^^ sight. 

25. When the day on which a promissory note or bill of exchange is *• ^* C^)* 

at maturity is a public holiday, the instrument shall be deemed to be maturity^ira 

due on the next preceding business day. holiday. 

Explanation, — ^The expression " public holiday " includes Simdays ; ■• ^* ^^^^ 
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New Year's day, Christmas day : If either of such days falls on a 
Sunday, the next following Monday : Good-Friday ; and any other day 
declared by the Local Government, by notification in the official 
Gazette, to be a public holiday. 



Capacity to 
make, &c., 
promissory 
notes, &c. 
Eng. Act, 8. 22 

(1). 

Minor. 
s. 22 (2). 

8. 22 (1). 



Agencj 
8. 91. 

8. 24, note (6). 
8. 24, note (6). 



CHAPTER III. 
Parties to Notes, Bills and Cheques. 

36. Every person capable of contracting, according to the law to 
which he is subject, may bind himself and be bound by the making, 
drawing, acceptance, indorsement, delivery and negotiation of a promis- 
sory note, bill of exchange or cheque. 

A minor may draw, indorse, deliver and negotiate such instruments 
so as to bind all parties except himself. 

Nothing herein contained shall be deemed to empower a corporation 
to make, indorse or accept such instnmients except in cases in which, 
under the law for the time being in force, they are so empowered. 

27* Every person capable of binding himself or of being bound, as 
mentioned in section twenty-six, may so bind himself or be bound by a 
duly authorized agent acting in his name. 

A general authority to transact business and to receive and discharge 
debts does not confer upon an agent the power of accepting or indorsing 
bills of exchange so as to bind his principal. 

An authority to draw bills of exchange does not of itself import an 
authority to indorse. 



Liability of 28. An agent who signs his name to a promissory note, bill of ex- 

agent signing, change or cheque without indicating thereon that he signs as agent, or 
8. 26 (1). tiiat he does not intend thereby to incur personal responsibility, is liable 

personally on the instrument, except to those who induced him to sign 
upon the belief that the principal only would be held liable. 

Liability of 29* A legal representative of a deceased person who signs his name 

legal represen- to a promissory note, bill of exchange or cheque is liable personally 

a nesgn g. ^.j^gj-g^jj unless he expressly limits his liability to the extent of the 

^ '* assets received by him as such. 



Liability of 
drawer. 

s. 55 (1). 



Liability of 
drawee of 
cheque, 
s. 74, note. 



30. The drawer of a bill of exchange or cheque is bound, in case of 
dishonour by the drawee or acceptor thereof, to compensate the holder, 
provided due notice of dishonour has been given to, or received by, the 

. drawer as hereinafter provided. 

31. The drawee of a cheque having sufficient funds of the drawer in 
his hands properly applicable to the payment of such cheque must 
pay the cheque when duly required so to do, and in default of such 
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payment, must compensate the drawer for any loss or damage caused 
by such default. 

82. In the absence of a contract to the contrary, the maker of a pro- Liability of 
missory note and the acceptor before maturity of a bill of exchange are *"a^«r of note 
bound to pay the amount thereof at maturity according to the apparent ^f \^\\\^ 
tenor of the note or acceptance respectively, and the acceptor, of a bill g^g j^^^ ^ 
of exchange at or after maturity is boimd to pay the amount thereof to 54, 88. 
the holder on demand. 

In default of such payment as aforesaid, such maker or acceptor is 
bound to compensate any party to the note or bill for any loss or 
damage sustained by him and caused by such default* 

S3. No person except the drawee of a bill of exchange, or all or some Only drawee 
of several drawees, or a person named therein as a drawee in case of <5an be acceptor 
need, or an acceptor for honour, can bind himself by an acceptance. "*?«• honoifr 

34. Where there are several drawees of a bill of exchange who are Acceptance by 
not partners, each of them can accept it for himself, but none of them several drawees 
can accept it for another without his authority. '*^^^o^°f ^ 

35. In the absence of a contract to the contrary, whoever indorses Liabilitv of 
and delivers a negotiable instrument before maturity, without, in such indorser. 
indorsement, expressly excluding or making conditional his own liability, ^' ^^ C^^)* 
is bound thereby to every subsequent holder, in case of dishonour by the 

drawee, acceptor or maker, to compensate such holder for any loss or 
damage caused to him by such dishonour, provided due notice of dis-^ 
honour has been given to, or received by, such indorser as hereinafter 
provided. 

Every indorser after dishonour is liable as upon an instrument payable 
on demand. 

36* Every prior party to a negotiable instrument is liable thereon to Liability of 

a holder in due course until the instrument is duly satisfied. prior parties 

to holder in 

37. The maker of a promissory note or cheque, the drawer of a bill ^^® ^° J"®* 

of exchange until acceptance, and the acceptor are, in the absence of a Maker drawer 

contract to the contrary, respectively liable thereon as principal debtors, and acceptor 

and the other parties thereto are liable thereon as sureties for the maker, P" ^^Pj!?' 

drawer or acceptor, as the case may be. ^^^.g L\ * 

3o* As between the parties so liable as sureties, each prior party is, pnor party a 
in the absence of a contract to the contrary, also liable thereon as a principal in 
principal debtor in respect of each subsequent party. respect of each 

party, 
s. 55. 
Illustration, 

A draws a bill payable to his own order on B, who accepts. A after- 
wards indorses the bill to C, C to D, and X> to E. As between E and 
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Suretyship. 



Discharge of 

indorser's 

liability. 

Eng. Act, sff. 
62, 63 (2), 



B^ B is the principal debtor, and A, and D are his sureties. Aa^ 
between E and A, A is the principal debtor, and G and D are his sureties* 
As between E ftnd G, G is the principal debtor and D is his surety. 

39. When the holder of an accepted bill of exchange enters into any 
contract with the acceptor which, imder section 134 or 135 of the 
Indian Contract Act, 1872, would discharge the other parties, the 
holder may expressly reserve his right to charge the other parties, and 
in such case they are not discharged. 

40* Where the holder of a negotiable instrument, without the consent 
of the indorser, destroys or impairs the indorser's remedy against a prior 
party, the indorser is discharged from liability to the holder to the same 
extent as if the instrument had been paid at maturity. 



Acceptor 
bound, 
although 
indorsement 
forged. 

8.54(2),note(<).' 
Acceptance of 
bill drawn in 
fictitious name. 

8. 54 (2 &). 



Negotiable 
instrument 
made, &c., 
without con* 
sideration. 

8. 28 (2). 

88. 27 (2), 23, 
29 (3). 



lUiutrcUum, 

A is the holder of a bill of exchange made payable to the order of B, 
which contains the following indorsements in blank : — 

First indorsement, *' B." 
Second indorsement, *' Peter Williams.'* 
Third indorsement, " Wright & Go.** 
Fourth indorsement, " John Rozario.**^ 

This bill A puts in suit against John Bozario and strikes out, without 
John Bozario's consent, the indorsements by Peter Williams and Wright 
&Co^ A is not entitled to recover anything from John Bozario. 

41. An acceptor of a bill of exchange already indorsed is not relieved 
from liability by reason that such indorsement is forged, if he knew or 
had reason to believe the indorsement to be forged when he accepted 
the bill. 

42* An acceptor of a bill of exchange drawn in a fictitious name 
and payable to the drawer's order is not, by reason that such name is 
fictitious, relieved from liability to any holder in due course claiming 
under an indorsement by the same hand as the drawer's signature, and 
purporting to be made by the drawer. 

43* A negotiable instrument made, drawn, accepted, indorsed or 
transferred without consideration, or for a consideration which fails, 
creates no obligation of payment between the parties to the transaction. 
But if any such party has transferred the instrument with or without 
indorsement to a holder for consideration, such holder, and every 
subsequent holder deriving title from him, may recover the amoimt due 
on such instrument from the transferor for consideration or any prior 
^arty thereto. 

Excq^tion /. — ^No party for whose accommodation a negotiable instro- 
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ment has been made, drawn, accepted or indorsed can, if he have paid 
the amount thereof, recover thereon such amount from any person who 
became a party to such instrument for his accommodation. 

EoDceptkm IL — No party to the instrument who has induced any 
other party to make, draw, accept, indorse or transfer the same to him 
for a consideration which he has failed to pay or perform in full shall 
recover thereon an amount exceeding the value of the consideration (if 
any) which he has actually paid or performed* 

44. When the consideration for which a person signed a promissory Partial absence 
note, bill of exchange or cheque consisted of money, and was originally ^^ failure of 
absent in part or has subsequently fiedled in part, the sum which a gideration. 
holder standing in inunediate relation with such signer is entitled to 

receive from him is proportionally reduced. 

Explcmatum, — ^The drawer of a bill of exchange stands in immediate 
relation with the acceptor. The maker of a promissory note, bill of 
exchange or cheque stands in immediate relation with the payee, and 
the indorser with his indorsee. Other signers may by agreement stand 
in immediate relation with a holder. 

MlustraUon. 

A draws a bill on B for Rs. 500 payable to the order of A. 
B accepts the bill, but subsequently dishonours it by non-payment. 
A sues B on the bill. B proves that it was accepted for value as 
to Bs. 400, and as an accommodation to the plaintiff as to the residue. 
A can only recover Bs. 400. 

45. Where a part of the consideration for which a person signed a Partial failure 
promissory note, bill of exchange or cheque, though not consisting of ^. co»»»deraT 
money, is ascertamable m money without collateral enquiry, and there gisting of 
has been a failure of that part, the sum which a holder standing in money, 
immediate relation with such signer is entitled to receive from him is 
proportionally reduced. 



CHAPTER IV. 
Of Negotiation. 



46. The making, acceptance or indorsement of a promissory note. Delivery, 
bill of exchange or cheque is completed by delivery, actual or Eng. Act, s. 21 
constructive. W' 

As between parties standing in immediate relation, delivery to be s. 21 (2a). 
effectual must be made by the party making, accepting or indorsing 
the instrument, or by a person authorized by him in that behalf. 

As between such parties and any holder of the instrument other than g. 21 (26). 

N 
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Eng. Act, 8. SI 
(2). 

8. 31 (3). 



Negotiation by 
delivery. 
8. 31 (2). 

8. 29 (2) (3). 



a holder in due course^ it may be shown that the instrument was 
delivered conditionally or for a special purpose only, and not for the 
purpose of transferring absolutely the property therein. 

A promissory note, bill of exchange or cheque payable to bearer is 
negotiable by the delivery thereof. 

A promissory note, bill of exchange or cheque payable to order is 
negotiable by the holder by indorsement and delivery thereof. 

47. Subject to the provisions of section fifty-eight, a promissory 
note, bill of exchange or cheque payable to bearer is negotiable by 
delivery thereof. 

Exception, — ^A promissory note, bill of exchange or cheque delivered 
on condition that it is not to take effect except in a certain event, is 
not negotiable (except in the hands of a holder for value without notice 
of the condition) unless such event happens. 



Uliutrations, 

(a) A, the holder of a negotiable instrument payable to bearer, 
delivers it to B's agent to keep for B. The instrument has been 
negotiated. 

(b) A, the holder of a n^otiable instrument payable to bearer, 
which is in the hands of A's banker, who is at the time the banker 
of B, directs the banker to transfer the instrument to B*s credit in 
the banker's account with B. The banker does so, and accordingly 
now possesses the instrument as B*s agent. The instrument has been 
negotiated, and B has become the holder of it. 

Negotiation by 48. Subject to the provisions of section fifty-eight, a promissory 
indorsement. note, bill of exchange or cheque payable to the order of a specified 
8. 31 (3). person, or to a specified person or order, is negotiable by the holder by 

indorsement and delivery thereof. 

49. The holder of a negotiable instrument indorsed in blank may, 
without signing his own name, by writing above the indcMser's signa- 
ture a direction to pay to any other person as indorsee, convert the 
indorsement in blank into an indorsement in full ; and the holder does 
not thereby incur the responsibility of an indorser. 

60. The indorsement of a negotiable instrument followed by delivery 
transfers to the indorsee the property therein with the right of further 
n^otiation ; but the indorsement may, by express words, restrict or 
exclude such right, or may merely constitute the indorsee an agent to 
indorse the instrument, or to receive its contents for the indorser, or for 
some other specified person. 

lUuslrations, 

B signs the following indorsements on different negotiable instru- 
ments payable to bearer : — 



Gonyersion of 
indorsement in 
blank into 
indorsement in 
full. 
8.34(4). 

Efiect of 
indorsement. 

8. 31 (1). 
8.35. 
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(a) " Pay the cotttentfl to only/* 
(6) « Pay for my use." 

(c) ** Pay or order for the account of B." 

(d) " The within must be credited to 0." 

These indorsements exclude the right of further negotiation by C. 

(e) « Pay C." 

(/) " Pay value in account with the Oriental Bank." 

(jg) " Pay the contents to C, being part of the consideration in a 

certain deed of assignment eicecuted by G to the indorser and 

others.** 
These indorsements do not exclude the right of further negotiation 
byO. 

61. Every sole maker, drawer, payee or indorsee, or all of several Who mny 
joint makers, drawers, payees or indorsees, of a negotiable instrument negcrtiatc. 
may, if the negotiability of such instrument has not been restricted or 
excluded as mentioned in section fifty, indorse and negotiate the same. 

ExplanatUm. — Nothing in this section enables a maker or drawer to 
indorse or negotiate an instrument, unless he is in lawful possession or 
is holder thereof ; or enables a payee or indorsee to indorse or negotiate 
an instrument, unless he is holder thereof. 

lllustrcUion. 

A bill is drawn payable td A or orden A indorses it to B, the in- 
dorsement not containing the words ''or order** or any equivalent 
words. B may n^otiate the instrument. 

62. The indorser of a negotiable instrument may, by expMss words Indorser wha 

in the indorsement, exclude his own liability thereon, or make such excludes his 

liability or the right of the indorsee to receive the amount due thereon o^makes it 

depend upon the happening of a specified event, although such event conditional, 

may never happen. Eng- Act, s. 32 

Where an indorser so excludes his liability and afterwards becomes ^ {'^ 
the holder of the faistrument, all intermediate indorsers are liable to 
him. 

Illustrations, 

(a) The indorser of a negotiable instrument signs his name^ adding 
the words-^ 

" Without recourse.'* 

Upon this indorsement he incurs no liability. 

(h) A is the payee and holder of a negotiable instrument. Exclud- 
ing personal liability by an indorsement "without recourse," he 
transfers the instrument to B, and B indorses it to C, who indorses it 
to A. A is not only reinstated in his former rights, but has the rights 
of an indorsee against B and 0. 

N 2 



8.33. 
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Holder derlT- 
iDff title from 
holder in due 
course. 

£ng. Act, 8. 29 
(3). 

Instrument 
indorsed in 
blanlt. 
8. 8 (3). 
Gonyersion of 
indorsement in 
blank into in- 
dorsement in 
full. 

8. 32 note (A), 
8. 34 (4). 
Indorsement 
for part of sum 
due. 

8. 32 (2). 
Legal repre- 
sentative can- 
not by deliyery 
only negotiate 
instrument 
indorsed by 
deceased. 

Instrument ob- 
tained by un- 
lawful means 
or for unlawful 
consideration. 
88. 29, 38. 



Instrument 
acquired after 
dishonour or 
when oTerdue. 
8. 36 (2) (5). 
Accommoda^ 
tion note or 
bill. 
8. 36, note (x). 



68* A holder of a negotiable instrument who derives title from a 
holder in due course has the rights thereon of that holder in due coiurse. 

54. Subject to the provisions hereinafter contained as to crossed 
cheques, a negotiable instrument indorsed in blank is payable to the 
bearers thereof even althoxigh originally payable to order. 

65. If a negotiable instrument, after having been indorsed in blank, 
is indorsed in full, the amount of it cannot be claimed from the indorser 
in full, except by the person to whom it has been indorsed in full, or by 
one who derives title through such person. 

66« No writing on a negotiable instrument is valid for the purpose of 
negotiation if such writing purports to transfer only a part of the amount 
appearing to be due on the instrument ; but where such amount has 
been partly paid, a note to that effect may be indorsed on the instru* 
ment, which may then be negotiated for the balance. 

57* The legal representative of a deceased person cannot negotiate by 
delivery only a promissory note, bHl of exchange or cheque payable to 
order and indorsed by the deceased but not delivered. 

68* When a negotiable instrument has been lost, or has been 
obtained from any maker, acceptor or holder thereof by means of an 
offence or fraud, or for an xmlawful consideration, no possessor or 
indorsee who claims throxigh the person who found or so obtained the 
instrument is entitled to receive the amount due thereon from such 
maker, acceptor or holder, or from any party prior to such holder, imless 
such possessor or indorsee is, or some person through whom he claims 
was, a holder thereof in due course. 

69« The holder of a n^otiable instrument, who has acquired it after 
dishonour, whether by non-acceptance or non-payment, with notice 
thereof, or after maturity, has only, as against the other parties, the 
rights thereon of his transferor : 

Provided that* any person who, in good faith and for consideration, 
becomes the holder, after maturity, of a promissory note or bill of ex- 
change made, drawn or accepted without consideration, for the purpose 
of enabling some party thereto to raise money thereon, may recover 
the amount of the note or bill from any prior party. 



lllustrution. 

The acceptor of a bill of exchange, when he accepted it, deposited 
with the drawer certain goods as a collateral security for the payment of 
the bill, with power to the drawer to sell the goods and apply the 
proceeds in discharge of the bill if it were not paid at maturity. The 
bill not having been paid at maturity, the drawer sold the goods and 
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retained the proceeds, but indorsed the bill to A. A*s title is subject to 
the same objection as the drawer's title. 

60- A negotiable instrument may be negotiated (except by the Instrument 
maker, drawee or acceptor after maturity) until payment or satisfaction "^^g^^tiabie till 
thereof by the maker, drawee or acceptor at or after maturity, but not satisfaction. 

after such payment or satisfaction. £ng* Act, s. 36 

(1). 



CHAPTEE V. 
Of Pbbsentmsnt. 



61. A bill of exchange payable after sight must, if no time or place Presentment 
is specified therein for presentment, be presented to the drawee thereof ^^^ acceptance, 
for acceptance, if he can, after reasonable search, be found, by a person ^ nA ' 
entitled to demand acceptance, within a reasonable time after it is drawn, 
and in business hours on a business day. In default of such present- 
ment, no party thereto is liable thereon to the person making such 
default. 

If the drawee cannot, after reasonable search, be found, the bill is s. 41 (2 6). 
dishonoured. 

If a bill is directed to the drawee at a particular place, it must be ss. 39 (2), 41 
preseuted at that place ; and if at the due date for presentment he can- (^^)* 
not, after reasonable search, be found there, the bill is dishonoured. 

62* A promissory note, payable at a certain period after sight, must Presentment of 
be presented to the maker thereof for sight (if he can after reasonable promissory 
search be found) by a person entitled to demand payment, within a ^^ °' "*^ * 
reasonable time after it is made and in business hours on a business 
day. In default of such presentment, no party thereto is liable thereon 
to the person making such default. 

63. The holder must, if so required by the drawee of a bill of Drawee's time 

exchange presented to him for acceptance, allow the drawee twenty- ^^^ delibera- 

four hours (exclusive of public holidays) to consider whether he will ^'^^ ^^^ 
accept it. 

64* Promissory notes, bills of exchange and cheques must be pre- Presentment 
sented for payment to the maker, acceptor or drawee thereof jespec- forpayment. 
tively, by or on behalf of the holder as hereinafter provided. In default 
of such presentment, the other parties thereto are not liable thereon to 
such holder. 

Exception, — ^Where a promissory note is payable on demand and is ss. 86, note (a), 
not payable at a specified place, no presentment is necessary in order to ^^ (^)* 
charge the maker thereof. 
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preMntm'ent. ^' ^^''©sentment for payment must be made during the ueual hours 

Eng. Act, 8. 46 of bufliness, and, if at a bwiker's, within banking houre. 
(3), notes. 

Presentment 66. A promissory note or bill of exchange, made payable at a 
fnltreS^nt * "^ 8P«5ified period after date or sight thereof, mu»t be presented for pay- 
payable after ^^t at maturity. 

date or sight. 

8. 45 (1). . 67. A promissory note payable by instalments must be presented 

Presentment for payment on the third day after the date fixed for payment of each 

for payment of instalment ; and non-payment on such presentment has the same effect 

Sr^abl. <« non-payment of a note at maturity. 

by instalments. 

ss. 83, note c, 68. A promissory note, bill of exchange or cheque made, drawn or 

86, note a. accepted payable at a specified place and not elsewhere must, in order 

formtyment of ^ charge any party thereto, be presented for payment at that place, 
instriuQeoti payable at specified plaoe and not elt^wbero* s. 45 (4a)y note. 

bl"*4* ®®* ^ promissory note or bill of exchange made, dra¥m or accepted 

specified plaoe. P^y^hle at a specified place must, in order to charge the maker or 

8S. 45 (4a), 87 drawer thereof, be presented for payment at that placa 

(1X52(1). ^ "^^ *^ 

Presentment 70* A promissory note or bill of exchange, not made payable as 

where no ex- mentioned in sections sixty-eight and sixty-nine, must be presented for 

specified. payment at the place of business (if any), or at the usual residencci of 

s. 45 (4c). the maker, drawee or acceptor thereof, as the case may be. 

Presentment 

when maker, 71. If the maker, drawee or acceptor of a negotiable instrument has 

&c., has no qq known place of business or fixed residence, and no place is specified 

brilL"^"' i-tl'e i^-'n'nient for presentment for acceptance or payment, such 

residence. presentment may be made to him in person wherever he can be found. 

I. 45 (4c0> 

Presentment 73. A cheque must, in order to charge the drawer, be presented at 

of cheque to the bank upon which it is drawn before the relation between the 

charge drawer, ^jjawer and his banker has been altered to the prejudice of the drawer. 

Presentment yj^ j^ cheque must, in order to charge any person except the drawer, 

charge any he presented within a reasonable time after delivery thereof by such 

other person. person. 

a. 45 (2). 

Presentment ^ 74. Subject to the provisions of section thirty-one, a n^otiable 

ofinstmment instrument payable on demand must be presented for payment within 

demand. * reasonable time after it is received by the holder. 

8 45 (2) 

Presentment 76. Presentment for acceptance or payment may be made to the 

by or to agent, duly authorised agent of the drawee, maker or acceptor, as the case may 

representative \^ ^j. where the drawee, maker or acceptor has died, to his l^al repre- 

ox dece&sed or 

assignee of sentative, or, where he has been declared an insolvent, to his assignee. 

88*4^10 c d) 76. No presentment for payment is necessary, and the instrument 

46 (3, 7> * ' is dishonoured at the due date for presentment, in any of the following 

When present- cases:-- 

men unneces- ^^^ .^ ^^^ maker, drawee or acceptor intentionally prevcAts the pre- 

8. 47. sentment of the instrument, oi; 
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if the iostruiaent bdng payable at his place of businesB, he oloub Eng. Act, ss. 
such place on a business day during the usual business hours, or, 46 (2), note (tf). 

if the instrument being payable at some other specified place, ^^ 
neither he nor any person authorized to pay it attends at such place '* ^ ^* 
during the usual business hours, or, 

if the instrument not being payable at any specified place, he can- s. 45 (4d) note, 
not after due search be found ; 

(h) as against any party sought to be charged therewith, if he has b. 46 (M, 
engaged to pay notwithstanding non-presentment ; 

(e) as against any party if, after maturity, with knowledge that the s. 46 (2^). 
instrument has not been presented — 

he makes a part payoient on account of the amount due on the 
instrument, 

or promises to pay the amount due thereon in whole or in part, 

or otherwise waives his right to take advantage of any default in 
presentment for payment ; 

(d) as against the drawer, if the drawer could not suffer damage s, 46 (2c). 
from the want of such presentment 

77* When a bill of exchange, accepted payable at a specified bank, Liability of 

has been duly presented there for payment and dishonoured, if the ^^^J?®' ^^F 

banker so negligently or improperly keeps, deals with or delivers back dealing with 

such bill as to cause loss to the holder, he must compensate the holder bill presented 

for such loss. ^^^ payment. 



CHAPTER VI. 
Of Payment and Interest. 



78. Subject to the provisions of section eighty-two, clause (c), pay- Xo whom pay- 
ment of the amount due on a promissory note, bill of exchange or cheque ment should 
must, in order to discharge the maker or acceptor, be made to the gl'^^S ta 
holder of the instrument. (Ij, ' 

79* When interest at a specified rate is expressly made payable on Interest whea 

a promissory note or bill of exchange, interest shall be calculated at ^**® specified, 

the rate specified, on the amount of the principal money due thereon, *" * ^ '*^ 
from the date of the instrument, until tender or realization of such 
amount, or until such date after the institution of a suit to recover 
such amount as the Court directs. 

80. When no rate of interest is specified in the instrument, interest Interest when 

on the amount due thereon shall, except in cases provided for by the ^^ 'f^ 

Code of Civil Procedure, section 532, be calculated at the rate of six g. 57 (^liy 
per centum per annum, from the date at which the same ought to have 
been paid by the party charged, until tender or realization of the 
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Delivery of 
instrument on 
payment, or 
indemnity in 
case of loss. 
£ng. Act, 88. 
52 (4), 70. 



amount due thereon, or until such date after the institution, of a suit 
to recover such amount as the Court directs. 

Ea^lcmcUian. — When the party charged is the indorser of an instru- 
ment dishonoured by non-payment, he is liable to pay interest only 
from the time that he receires notice of the dishonour. 

81. Any person liable to pay, and called upon by the holder thereof 
to pay, the amount due on a promissory note, bill of exchange or 
cheque is before payment entitled to have it shown, and is on payment 
entitled to have it delivered up, to him, or, if the instrument is lost or 
cannot be produced, to be indemnified against any further claim thereon 
against him. 



Discharge from 
liability— 

by cancella- 
tion; 
8.63. 

by release ; 
8.62. 



by payment ; 
8.59. 



Discharge by 
allowing 
drawee more 
than twenty- 
four hours to 
accept. 
8.42. 

When cheque 
not duly pre* 
sented and 
drawer 
damaged 
thereby. 
8.74. 

Cheque pay- 
able to order. 
8. 60. 

Parties not 
consenting 
discharged by 
qualified or 
limited accept- 
ance, 
s. 44. 



CHAPTER VII. 
Of Dibchabge fbom Liability ok Notes, Bills anb Cheques. 

82* The maker, acceptor or indorser respectively of a negotiable 
instrument is discharged from liability thereon — 

(a) to a holder thereof who cancels such acceptor's or indorser's 
name with intent to discharge him, and to all parties claiming under 
such holder ; 

(h) to a holder thereof who otherwise discharges such maker, 
acceptor or indorser, and to all parties deriving title under such holder 
after notice of such discharge ; 

(c) to all parties thereto, if the instrument is payable to bearer, or 
has been indorsed in blank, and such maker, acceptor or indorser 
makes payment in due course of the amount due thereon. 

88* If the holder of a biU of exchange allows the drawee more than 
twenty-four hours, exclusive ^f public holidays, to consider whether he 
will accept the same, all previous parties not consenting to such allow- 
ance are thereby discharged from liability to such holder. 

84* When the holder of a cheque fails to present it for payment 
within a reasonable time, and the drawer thereof sustains loss or 
damage from such failure, he is discharged from liability to the 
holder. 



85* Where a cheque payable to order purports to be indorsed by or 
behalf of the payee, the drawee is discharged by payment in due 



on 



course. 



86. If the holder of a bill of exchange acquiesces in a qualified 
acceptance, or one limited to part of the sum mentioned in the bill, or 
which substitutes a different place or time for payment, or which, 
where the drawees are not partners, is not signed by all the drawees, all 
previous parties whose consent is not obtained to such acceptance are 
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discharged as against the holder and those claiming under him, unless 

on notice given by the holder they assent to such acceptance. 
ExpUifuUion, — ^An acceptance is qiialified — Eng, Xct, s. 19 

(a) where it is conditional, declaring the payment to be dependent (2). 

on the happening of an event therein stated ; 
(h) where it undertakes the payment of part only of the sum ordered 

to be paid; 

(c) where, no place of payment being specified on the order, it under- 
takes the payment at a specified place, and not otherwise or elsewhere ; 
or where, a place of payment being specified in the order, it undertakes 
the payment at some other place, and not otherwise or elsewhere ; 

(d) where it imdertakes the payment at a time other than that at 
which under the order it would be legally due. 

87* Any material alteration of a negotiable instrument renders the Effect of mate- 
same void as against any one who is a party thereto at the time of '•iai alteration, 
making such alteration and does not consent thereto, imless it was made 
in order to carry out the oonmion intention of the original parties ; 

and any such alteration, if made by an indorsee, discharges his Alteration by 
indorser from all liability to him in respect of the consideration i^^^orsee. 
thereof. 

The provisions of this section are subject to those of sections twenty, 
forty-nine, eightyHsdz and one hundred and twenty-five. 

88. An acceptor or indorser of a negotiable instrument is bound by Acceptor or 

his acceptance or indorsement notwithstanding any previous alteration indorser bonnd 

of the instrument. notwithstand- 

ing previous ; 

89* Where a promissory note, bill of exchange or cheque has been *^^J*^o°- 

materially altered but does not appear to have been so altered, Payment of 

or where a cheque is presented for payment which does not at the instrument on 

time of presentation appear to be crossed or to have had a crossing ^^i<^|* altera- 

which has been obliterated, apparent. 

payment thereof by a person or banker liable to pay, and paying the ss* 64 (1), 79 

same according to the apparent tenor thereof at the time of payment (^* ^ 
and otherwise in due coiurse, shall discharge such person or banker from 
all liability thereon ; and such payment shall not be questioned by 
reason of the instrument having been altered, or the cheque crossed. 

90* If a bill of exchange which has been negotiated is, at or after Extinguish-" 

maturity, held by the acceptor in his own right, all rights of action ™ent of rights 

, , i.. . 1. J 0* action on 

thereon are extinguished. bill ^^ ^^^^^ 

or's hands. 
s.61. 



186 



NEQOTIABLE IN8TBUMENT ACT (INDIA\ 1881. 



DUhonour by 
noiMuicepi- 
ance. 
B.43. 

f. 41 (2a). 



THshonour by 
non-payment. 
•.47. 



By and to 
whom notice 
should be 
giyen. 
8.48. 



CHAPTEB VIII. 
Of Notice of Dibhonoub. 

9L A bill of exchange i« said to be dlBhonoured by non-acceptance 
when the drawee, or one of several drawees not being partners, makes 
default in acceptance upon being duly required to accept the bill, or 
where presentment is excused and the bill is not accepted. 

Where the drawee is incompetent to contract, or the aoceptanoe is 
qualified, the bill may be treated as dishonoured. 

98* A promissory note, IxiU of ezehBnge or cheque is said to be dis- 
hoDourad by am-fiiiyiiiflDt when the maker of the note, acceptor of the 
hiU or drawee of the cheque makes de&ult in payment upon being duly 
required to pay the same. 

98. When a promissory note, bill of exchange or cheque is dis- 
honoured by non-acceptance or non-payment, the holder thereof, or 
some party thereto who remains liable thereon, must give notice that 
the instrument has been so dishonoured to all other parties whom the 
holder seeks to make severally liable thereon, and to some one of several 
parties whom he seeks to make jointly liable thereon. 

Nothing in this section renders it necessary to give notice to the 
maker of the dishonoured promissory note, or the drawee or acceptor of 
the dishonoured bill of exchange or cheque. 

94. Notice of dishonour may be given to a duly authorized agent of the 
person to whom it is required to be given, or, where he has died, to his 
legal representative, or, where he has been declared an insolvent, to his 
assignee; may be oral or written ; may, if written, be sent by post ; 
ajid may be in any form ; but it must inform the party to whom it is 
given, either in express terms or by reasonable intendment, that the 
instrument has been dishonoured, and in what way, and that he wiU be 
held liable thereon; and it must be given within a reasonable time 
after dishonour, at the place of business or (in case such party has no 
place of business) at the residence of the party for whom it is intended. 

If the notice is duly directed and sent by post and miscarries, such, 
miscarriage does not render the notice invalid. 

Party reoeiv- 96. Any party receiving notice of dishonour must, in order to render 

ing must trans* gQy prior party liable to himself, give notice of dishonour to such party 

S^onow within a reasonable time, xmless such party otherwise recdves due 

8. 49 (14> notice as provided by section ninety-three. 



Mode in which 
notice may be 
given. 



Agent for 
presentment, 
s. 4d (13). 



96. When the instrument is deposited with an agent for present- 
ment, the agent is entitled to the same time to give notice to his 
principal as if he were the holder giving notice of dishonour, and the 
principal is entitled to a further like period to give notice of dishonour. 
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97« When the party to whom notice of dishonour is despatched is When part j to 

dead, but the party despatching the notice is ignorant of his death, the ^•'***™ °**j!?5 

notice is sufficient. Eng, Act, s, 49 

(9)- 
98. No notice of dishonour is necessary — When notice of 

(a) when it is dispensed with by the party entitled thereto; dishonour is 

(J) in order to charge the drawer, when he has coimtermanded J["Jo!*"*'^^' 

payment 5 
(e) when the party charged could not suffer dainage for want of 

notice : 

(d) when the party entided to notice cannot after due search be 
foimd ; or the party bound to give notice is^ for any other reason, 
unable without any fault of his own to give it ; 

(e) to charge the drawers, when the acceptor is also a drawer ; 
(/) in the case of a promissory note which is not negotiable ; 

(jj) when the party entitled to notice, knowing the fietcts, promises 
unconditionally to pay the amount due on the instrument. 



CHAPTER I3L 

Of Noting and Protest. 



89* When a promissory note or bill of exchange has been dis- Noting, 
honoured by non-acceptance or non-payment, the holder may cause b. 51 (!)• 
such dishonour to be noted by a notary public upon the instrument, or 
upon a paper attached thereto, or partly upon each. 

Such note must be made within a reasonable time after dishonour, g. 51 (8), 
and must specify the date of dishonour, the reason, if any, assigned for 
such dishonour, or, if the instrument has not been expressly dis- 
honoured, the reason why the holder treats it as dishonoured, and 
the notary's charges. 

100' When a promissory note or bill of exchange has been di&- Protest, 
honoured by non-acceptance or non-payment, the holder may, within s- 51 (1). 
a reasonable time, cause such dishonour to be noted and certified by a 
notary public Such certificate is called a protest. 

When the acceptor of a bill of exchange has become insolvent, or his Protest for 
credit has been publicly impeached, before the maturity of the bill, the hettersecurity. 
holder may, within a reasonable time, cause a notary public to demand ' 
better security of the acceptor, and on its being refused may, within a 
reasonable time, cause such facts to be noted and certified as aforesaid. 
Such certificate is called a protest for better security. 

101. A protest under section one hundred must contain---** Contents of 

(a) either the instrument itself, or a literal transcript of the instru- protest, 
ment and of everything written or printed thereupon ; , s. 51 (7) (8). 
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Eng. Act, as. 
65, note (t), 68 
(3) (4). 



Notice of 
prot«tt. 



Protest for 
non-payment 
after dishonour 
by non-accept- 
ance, 
s. 61 (66). 

Protest of 
foreign bills. 
B. 51 (2). 



(5) the name of the person for whom and against whom the instru- 
meaat has been protested ; 

(c) a statement that payment or acceptance, or better security, as 
the case may be, has been demanded of such person by the notary pub- 
lic ; the terms of his answer, if any, or a statement that he gave no 
answer, or that he could not be found ; 

(d) when the note or bill has been dishonoured, the place and time 
of dishonour, and, when better security has been refused, the place and 
time of refusal ; 

(e) the subscription of the notary public making the protest ; 

(J) in the event of an acceptance for honour or of a payment for 
honour, the name of the person by whom, of the person for whom, and 
the manner in which, such acceptance or payment was offered and 
effected. 

108« When a promissory note or bill of exchange is required by law 
to be protested, notice of such protest must be given instead of notice 
of dishonour, in the same manner and subject to the same conditions ; 
but the notice may be given by the notary public who makes the 
protest. 

108« AU bills of exchange drawn payable at some other place than 
the place mentioned as the residence of the drawee, and which are dis- 
honoured by non-acceptance, may, without further presentment to the 
drawee, be protested for non-payment, in the place specified for pay- 
moit, unless paid before or at maturity. 

104. Foreign bills of exchange must be protested for dishonour when 
such protest is required by the law of the place where they are drawn. 



Reasonable 

time. 

ss. 40 (3), 45 

(2), 49 (12), 51 

(4), 92. 



Reasonable 
time of giving 
notice of 
dishonour. 
8. 49 (12). 



CHAPTER X. 

Op Bbasonablb Time. 

106. In determining what is a reasonable time for presentment for 
acceptance or payment, for giving notice of dishonour and for noting, 
regard shall be had to the nature of the instrument and the usual 
course of dealing with respect to similar instruments ; and, in calcu- 
lating such time, public holidays shall be excluded. 

106* If the holder and the party to whom notice of dishonour is given 
carry on business or live (as the case may be) in different places, such 
notice is given within a reasonable time if it is despatched by the next 
post or on the day next after the day of dishonour. 
• If the said parties carry on business or live in the same place, such 
notice is given within a reasonable time if it is despatched in time to 
reach its destination on the day next after the day of dishonour. 



APPENDIX. 189 

107* A party receiving notice of dishonour, who seeks to enforce his Reasonable 
right against a prior party, transmits the notice within a reasonable time for trMis- 
time if he transmits it within the same time after its receipt as he g^^h notice. 

would have had to give notice if he had been the holder. Eng. Act, s. 49 

(14). 



CHAPTER XI. 



Of Acgbftancb and Payment fob Honoub and Refebenob 

IN Case of Need. 

108. When a bill of exchange has been noted or protested for non- Acceptance 
acceptance or for better security, any person not being a party already fo^ honour, 
liable thereon may, with the consent of the holder, by writing on the 
bill, accept the same for the honour of any party thereto. 

Unless the person who intends to accept mpra protest first declares 
in the presence of a notary that he does it for honour, and has such 
declaration duly recorded in the notarial register at the time, his 
acceptance shall be a nullity. 

109' A person desiring to accept for honour must, in the presence of How acoept- 
a notary public, subscribe the bill with his own hand, and declare that *"^ ^^^ 
he accepts under protest the protested bill for the honour of the drawer ^^^ ^^^ 
or of a particular indorser whom he names, or generally for honour ; and 
such declaration must be recorded by the notary in his register. 

110. Where the acceptor does not express for whose honour it is Acceptance not 

made, it shall be deemed to be made for the honour of the drawer. specifying for 

whose honour 

111. An acceptor for honour binds himself to all parties subsequent i* i* made, 
to the party for whose honour he accepts to pay the amount of the bill if Liability of 
the drawee do not ; and such party and all prior parties are liable in acceptor for 
respective capacities to compensate the acceptor for honour for all loss l>onour. , 
or damage sustained by him in consequence of such acceptance. 

But an acceptor for honour is not liable to the holder of the bill imless ^* * 
it is presented, or (in case the address given by such acceptor on the 
bill is a place other than the^ place where the bill is made payable) 
forwarded for presentment, not later than the day next after the day 
of its maturity. 

112. An acceptor for honour cannot be charged xmless the bill has at When acceptoir 
its maturity been presented to the drawee for payment, and has been ^^^ honour 
dishonoured by him, and noted or protested for such dishonour. chwged. 

113. When a bill of exchange has been noted or protested for non- Payment for 
payment, any person may pay the same for the honour of any party honour, 
liable to pay the same, provided that the person so paying has pre- ■•^®0)(^)W" 
viously declared before a notary public the party for whose honour 



100 NEGOTIABLE IN8TSUMENT ACT {INDIA\ 1881. 

he psyi» and that such declfliatkm has been recorded by such notary 
publio. 

Riglit of pajcr 114. Any perBcm so paying is entitled to all the rights, in reapect of 
e' 'Thl'^' m *^® ^^ ®^ *^ holder at the time of such payment, and may recover 
/5\f* from the party for whose honour he pays all sums so paid, with interest 

thereoD and with all expenses properly incurred in making such 

paymoit. 

Drswee in case 115. Where a drawee in case of need is named in a bill of exchange, 
of need. ^ iq gg^y indorsement thereon^ the bill is not dishonoured until it lias 

been dishonoured by such drawee. 

Acceptance and 116* A drawee in case of need may accept and pay the bill of 
o^t"roteJ!*'^ exchai^ without previous protest. 



CHAPTER XII. 

Of COKFENBATIOy. 



Rnlee as to 117* The compensation payable in case of dishonour of a promissory 

oompenaatioD. note, bill of exchange or cheque, by any party liable to the holder ot 
any indcxsee, shall (except in cases provided for by the Code of Civil 
Procedure, section 532) be determined by the following rules : — 

Eng. Act, a. 57 (a) the holder is entitled to the amount due upon the instrument, 

^ ^ together with the expenses properly incurred in presenting, noting and 

protesting it ; 

a. 57 (2). (P) when the person charged resides at a place different from that at 

which the mstmment was payable^ the holder is entitled to receive 
such sum at the current rate of exchange between the two places ; 

a. 57 (IQ. (e) an indoner who, being liable, has paid the amount due on the 

same is entitled to tiie amount so paid with interest at six per centum 
per annum from the date of payment until tender or realization thereof^ 
together with all expenses caused by the dishonour and payment ; 

a. 57 (2). (d) when the person charged and such indorser reside at different 

places, the indorser is entitled to receive such sum at the current rate 
of exchange between the two places; 

a. 57, note (p). (e) the party entitled to compensation may draw a bill upon the 

party liable to compensate him, payable at sight or on demand, for the 
amount due to him, together with all expenses properly incurred by 
him. Such bill must be accompanied by the instrument dishonoured 
and the protest thereof (if any). If such bill is dishonoured, the party 
dishonouring the same is liable to make compensation thereof in the 
same manner as in the case of the original bilL 
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CHAPTER Xm. 
Special Rules of Evidekce. 

118. Until the oottrary i9 proved, the foUowiBg presumptions shall Pnramptionf 
be made.— as to negotiable 

uv ui«u« • iMtnimenti of 

(a) that every negotiable instrument was made or drawn for oon- consideration ; 
Sideration, and that every such instrument, when it has been accepted, ^g* Act, s. 30 
indorsed, negotiated or transferred was accepted, indorsed, negotiated ^ ^' 
or transferred for consideration ; 

(5) that every negotiable instrument bearing a date was made or *■ *J ^**® » 
drawn on such date ; ^ v -^* 

(c) that every accepted bill of exchange was accepted within a »« to time of 
reasonable time after its date and before its maturity ; ^^^^^ ^ * 

(d) that every transfer of a negotiable instrument was made before at to time of 
its maturity; J^JjS 

(e) that the indorsements appearing upon a negotiable instrument „ to order of 
were made in the order in which they appear thereon ; indorsements ; 

(/) that a lost promissory note, lill of exchange or cheque was duly ^ ^ ^2* 

stamped; 

(jg) that the holder of a negotiable instrument is a holder in due that holder is 

course : provided that, where the instrument has been obtained from * "o*^®' *^ ^^^ 
*^ ' course. 

its lawful owner, or from any person in lawful custody thereof, by b, 30 (2> 
means of an offence ot fraud, or has been obtained from the maker or 
acceptor thereof by means of an offence or fraud, or for unlawful con- 
sideration, the burthen of proving that the holder is a holder in due 
course lies upon him. 

119* In a suit upon an instrument which has been dishonoured, the Presnniptioo 
Court shall, on proof of the protest, presimie the fiact of dishonour, ??J?'??^ ^ 
unless and until such fact is disproved. '"^ ' 

120- No maker of a promissory note, and no drawer of a bill of Estoppel 
exchange or cheque, and no acceptor of a bill of exchange for the fS^^*^^ ^^J* ; 
honour of the drawer shall, in a suit thereon by a holder in due course, y Jiditj? 
be permitted to deny the validity of the instrument as originally made or instrument, 
drawn. bs. 88(1), 55 

(la), 66 (1). 

121. No maker ol a promissory note and no acceptor of a bill of l!^J^deny. 

exchange payable to, or to order of, a specified person shall, in a suit ing capacity 

thereon by a holder in due course, be permitted to deny the payee's ?^ payw to 

capacity, at the date of the note or bill, to indorse the same. ^ Vic2\^ 

(2c). 
122- No indorser of a n^otiable instrument shall, in a suit thereon Estoppel 

by a subsequent holder, be permitted to deny the signature or capacity against deny- 
to contract of any prior party to the instrument. "^ signature 

prior parly. 
s. 55 (»> 
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Cheque crossed 
generally. 
Eng. Act, 8. 76 

(1). 



Cheque crossed 
specially. 
8. 76 (2). 



Crossing after 
issue, 
s. 77 (2). 
s. 77 (3). 

8. 77 (4). 
B. 77 (5> 



Payment of 
cheque crossed 
generally. 
8. 79 (2). 
Payment of 
cheque crossed 
specially. 
Payment of 
cheque . crossed 
specially more 
than once, 
s. 79 (1). 
Payment in 
due course of 
crossed cheque. 
8.80. 



Payment of 
crossed cheque 
out of due 
course. 
8. 79 (2). 



Cheque bearing 
" not nego- 
tiable," 

8.81. 



CHAPTER XIV. 

Of CB068ED Cheques. 

IBS. Where a cheque bears across its face an addition of the words 
" and company " or any abbreviation thereof, between two parallel 
transverse lines, or of two parallel transverse lines simply, either with 
or without the words '' not negotiable," that addition shall be deemed 
a crossing, and the cheque shall be deemed to be crossed generally. 

124. Where a cheque bears across its face fem addition of the name 
of a banker, either with or without the words "not negotiable," that 
addition shall be deemed a crossmg, and the cheque shall be deemed to 
be crossed specially, and to be crossed to that banker. 

125. Where a cheque is uncrossed, the holder may cross it generally 
or specially. 

Where a cheque is crossed generally, the holder may cross it 
specially. 

Where a cheque is crossed generally or speciallyi the holder may add 
the words '* not negotiable." 

Where a cheque is crossed specially, the banker to whom it is 
crossed may again cross it specially to another banker, his agent, for 
collection. 

126. Where a cheque is crossed generally, the banker on whom it 
is drawn shall not pay it otherwise than to a banker. 

Where a cheque is crossed specially, the banker on whom it is 
drawn shall not pay it otherwise than to the banker to whom it is 
crossed, or his agent for collection. 

127* Where a cheque is crossed specially to more than one banker, 
except when crossed to an agent for the purpose of collection, the 
banker on whom it is drawn shall refuse payment thereof. 

128* Where the banker on whom a crossed cheque is drawn has 
paid the same in due course, the banker paying the cheque, and (in 
case such cheque has come to the hands of the payee) the drawer 
thereof, shall respectively be entitled to the same rights, and be 
placed in the same position in all respects as they would respectively 
be entitled to and placed in if the amount of the cheque had been 
paid to and received by the true owner thereof. 

129* Any banker paying a cheque crossed generally otherwise than 
to a banker, or a cheque crossed specially otherwise than to the banker 
to whom the same is crossed, or his agent for collection, being a banker, 
shall be liable to the true owner of the cheque for any loss he may 
sustain owing to the cheque having been so paid. 

ISO. A person taking a cheque crossed generally or specially* 
bearing in either case the words " not negotiable," shall not have, and 
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shall npt be capable of giving, a better title to the cheque than that 
^hich the person from whom he took it had. 

ISl. A banker who has in good faith and without negligence Non-liability 

received payment for a customer of a cheque crossed generally or <>f banker r*- 

specially to himself shall not, in case the title to the cheque proves qj^^^ ^f 

defective, incur any liability to the true owner of the cheque by cheque, 

reason only of having received such payment. ^°8i- -A^ct, & 82. 



CHAPTER XV. 
Of Bills in Sets. 



132* Bills of exchange may be drawn in parts, each part being Set of bills, 
numbered and containing a provision that it shall continue payable "• 71 (IX (6). 
only so long as the others remain unpaid. All the parts together 
make a set ; but the whole set constitutes only one bill, and is extin« 
guished when one of the parts, if a separate bill, would be extinguished. 

Exaction. — When a person accepts or indorses different parts of the g. 71 (2), (4). 
bill in favour of different persons, he and the subsequent indorserd of 
each part are liable on such part as if it were a separate bill. 

133* As between holders in due course of different parts of the same Holder of first 
set, he who first acquired title to his part is entitled to the other parts *^-Ti!la t^'n 
and the money represented by the bill. b. 71 (3). 



CHAPTER XVI. 
Of International Law. 



134. In the absence of a contract to the contrary, the liability of the Law KOTemin^ 

maker or drawer of a foreign promissory note, bill of exchange or liability of 

cheque is regulated in all essential matters by the law of the place ^ttor'or*'' 

where he made the instrument, and' the respective liabilities of the indorser of 

acceptor and indorser by the law of the place where the instrument is foreign instru- 

made payable. ^^2.* 

lUtutration. 

A bill of exchange was drawn by A in California, where the rate of 
interest is 25 per cent., and accepted by B, payable in Washington, 
where the rate of interest is 6 per cent. The bill is endorsed in British 
India, and is dishonoured. An action on the bill is brought against B 
in British India. He is liable to pay interest at the rate of six per cent, 
only ; but if A is charged as drawer, A is liable to pay interest at the 
rate of 25 per cent. 

O 
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135* Where a promissory note, bill of exchange or cheque is made 
payable in a different place from that in which it is made or indorsed^ 



Law of place 
of payment 

honour. ^^^ ^^ ^^ ^^® place where it is made payable determines what oonsti- 

Eng. Act, I. 72 tutes dishonour and what notice of dishonour is sufficient. 

(3). 

lUustfotion^ 

A bill of exchange drawn and indorsed in British India, but accepted 
payable in France, is dishonoured. The indorsee causes it to be pro- 
tested for such dishonour, and gives notice thereof in accordance with 
the law of France, though not in accordance with the rules herein 
contained in respect of bills which are not foreign. The notice is 
sufficient. 



Instmment 
made, &c, out 
of British 
India, but in 
accordance 
with its law. 
8. 72 (1 6). 

Presumption 
as to foreign 
law. 



136. If a negotiable instrument is made, drawn accepted or indorsed 
out of British Indi^, but in accordance with the law of British India, 
the circumstance that any agreement eyidenced by such instrument is 
invalid according to the law of the country wherein it was entered into 
does not invalidate any subsequent acceptance or indorsement made 
thereon in British India. 

137. The law of any foreign country regarding promissory notes, 
bills of exchange and cheques shall be presimied to be the same as that 
of British India, tinless and until the contrary is proved. 



[SCHEDULE. 
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SCHEDULE, 
(a) — Statutes. 



Tear and chapter. 


Titte. 


Extent of repeal. 


9 Wm. III., c. 17 
3 & 4 Axme, e. 8 


An Act for the better payment of 
Inland fiilli of Exchange. 

An Act for giving like remedy 
npon promissory notes as is now 
used upon Bills of Exchange, and 
for the better payment of Inland 
Bills of Exchange. 


The whole. 
The whole. 



(5) — Acre 


OP THB GOYEBNOB GeiTBBAL IN 


Council. 


Number and year. 


TiUe. 


Extent of repeal. 


VI. of 1840 


An Act for the amendment of the 
law concerning the negotiation 
of Bills of Exchange. 


The whole. 


V. of 1866 


An Act to amend in certain re- 
spects the Commercial law of 
British India. 


Sections 11, 12, 
and 13. 


XV. of 1874 


The Laws Local Extent Act, 1874. 


The first sche- 
dule, so far as 
relates to Act 
VI of 1840 and 
Act V o{ 1866, 
sections 11, 12 
and 13. 
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INDEX, 



ACCEPTANCE, 
what it is, 29, 30 
requisites of, 29, 30 
acceptor must be a drawee, 19 
mere signature alone, 29, 30 

on back of bill, 30 
drawee not liable before, 29 
of incomplete bill, 30 
of overdue or dishonoured bill, 30 
of dishonoured bill payable after sight, 30, 31 
general acceptance, 31 
qualified acceptance, 31, 32 

conditional, 31, 32 

partial, 31, 32 

local, 31, 32 

as to time, 31, 32 

by some of the drawees, 31 
to pay at a specified place, 31, 32 
incomplete and revocable tUl delivery, 30, 34-36 
or notice of acceptance, 34, 36 
holder may refuse to take qualified acceptance, 72 
duty of holder taking qualified acceptance, 72, 73 
of foreign bUl in part, 72, 73 

presentment for. See PresetUment/or Acceptance, r- 
liability of acceptor, 94, 95 
what acceptance admits, 94, 95 

cheque not generally accepted, 124. See Marking Cheques. 
provisions as to acceptance do not apply to notes, 149 
discharge of. See Discharge of BUI, 
forged acceptance. See Forgery, 

ACCEPTANCE SUPRA PROTEST, 

when a bill may be accepted supra protest^ 107, 108 

who may accept, 107, 106 

for whose honour a bill may be so accepted, 107, 108 

presumption where no person is named, 108, 109 

mode of so accepting, 108, 109 

maturity of bill payable after sight so accepted, 108, 109 
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ACCEPTANCE SUPRA PROTEST— con^wuerf. 
liability of acceptor wpra protesty 109 
what such an acceptance admits, 109 

to charge such acceptor, holder must present to drawee for pay- 
ment, 109 
course for holder to follow, 109, 110 
presentment for payment to acceptor supra protest^ 109, 110 
when excused, 110 
protest necessary on dishonour by such acceptor, 110 

ACCOMMODATION BILL, 

what it is, 48 

to whom an accommodation party is liable, 48 
knowledge that bill is an accommodation bill immaterial, 48 
not inferred from acceptor's name being written on blank stamped 
paper, 48 

ACCORD AND SATISFACTION, 

payment of debt by cheque for smaller amount, 131 

ACCOUNT, 

bankers holders for value of cheque placed to customer's account, 
50, 137 

ACKNOWLEDGMENT. See Limitatums, Statute of, 

ACTION, 

includes counter-claim and set-off, 5 

who may sue on bill or cheque, 97, 98 

who may be sued, 97, 98, 120 

damages recoverable, 97-100 

against banker for dishonouring customer's cheques, 127, 128 

on lost bill or note, 112, 113, 140 

judgment against one maker of a joint note bars an action against 

the other makers, 144 

ADDRESS, 

for sending notice of dishonour, too general, 85 
misdescription of, 85 

ADVICE, 

bill as per, 12 

AGENT, 

who may be, 39 

may bind his principal, though incompetent to bind himself, 39 

signature " per proc." on bill, 43, 44 

implied authority to draw, accept, or indorse bills, 43 

whether general authority to transact business gives such power, 43 

authority to receive payment no authority to indorse the principal's 

name on a cheque, 43 
where principal has recognised former acts of agent, 43 
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AGENT— om^tnuecl. 

authority to draw no authority to indorse, 43 
liability of agent acting without authority, 43 

signing for fictitious or non-existing principal, 45 
mode of avoiding personal liability, 45 
signing in a representative capacity, 41, 45, 56, 57 
cannot delegate his authority, 39, 151 
but the agent's clerks may exercise the authority, 43 
imauthorised signature conveys no title, 42 
ratification of unauthorised signature, 42, 44 
partners. See Partner, 
where doubtful whether signature is that of principal or agent, 45, 

46 
duty of, as to presentment for acceptance, 68 
referee in case of need, 28 

AGREEMENT, 

instances of instnmients being agreements and not notes, 10, 11, 

139 
contemporaneous, when valid, 28, 104 
parol agreement cannot vary bill, 31, 104 
to waive or renounce rights on bill, 103, 104 

ALIEN ENEMY, 
bill or note by, 39 

ALLONGE, 

meaning of, 58, 59 

ALTERATION OP BILL OR NOTE, 
when it vitiates instrument, 105, 106 
against whom, 105, 106, 110 
where alteration not apparent, 105, 106 
meaning of " apparent," 106 
immaterial alterations, 17, 24, 26, 106 
before issue, 106 

to correct a mistake or carry out intention, 105 
stamp, 106 

meaning of material alteration, 106, 141 
material alterations, 105-107 
of number of Bank of England note, 106, 141 
alteration of figures in margin of instrument, 107, 119 
cheque altered as to amount payable, 129, 130 
customer negligent in filling in amount, 129, 130 
banker paying cheque bearing marks of alteration, 130 
nature of the negligence, 130 
liability of transferor of altered instrument, 130, 141 
the rule as to " non-apparent " alteration does not apply to a Bank 
of England note, 141 
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ALTERNATIVE, 

maker of note in the, 143 

payee in the, 19, 20 

bill cannot be addressed to drawees in the, 18 

AMBIGUOUS INSTRUMENT, 

may be treated as bill or note, 15, 142 

APPENDIX, 

Stamp Act, 160-167 

Statute of Limitations, 167, 168 

Negotiable Instrument. Act (India), 1881 ..169 et seq. 

BANE HOLIDAYS. See Business Days. 

BANK NOTES, 

transferor not liable on bank notes, 140 

when transfer is deemed an absolute payment, 140 

transfer for pre-existing debt, 140 

what transferor warrants, 140 

tender in countiy notes, 140 

presentment of, 140 

potice of dishonour, 140 

lost notes, 141 

half-notes, 141 

duty of holder when bank has " stopped *' payment, 140 

means of knowledge of defect of title, 140 

material alteration avoids, 141 

alteration of number on Bank of England note, 106, 141 

rule as to " non-apparent ** alteration does not apply to Bank of 

' England^notes, 141 

nor the rule as to laches in giving notice of non-payment, 140 

as to power of banker to issue notes, 141 

BANK OP ENGLAND NOTES, 140, 141 

BANKER, 
who is, 5 

relation between banker and customer, 6, 7, 120, 127, 128 
duty of banker to holder, 120 

action against, for dishonouring customer's cheques, 127, 128 
paying demand bill or cheque on forged indorsement, 103, 129, 

130 
liability of, •* marking *' cheques, 120, 122 
authority of banker determined, 132 
duties of, as to crossed cheques, 135 
privil^es of Banks of England and Ireland saved, 153 

BANKRUPT, 
meaning of, 5 
who may be, 7 
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BANKRUPTCY, 7 

who may be bankrupt, 5, 7 

bill vests in trustee, 7, 153 

proof on a bill, 153, 154 

presentment of bill for acceptance on, 69 

notice of dishonour on, 80, 84 

holder may prove on bill before it is due, 154 

a vote in respect of a current bill, 154 

receiving dividend on bill, 154 

proof in respect of interest, 153 

on payee's bankruptcy, drawer ne^ not *' stop'* the bill, 154 

BEARER, 

meaning of, 5 

bill payable to, is negotiable, 21 
what bills are payable to, 19« 20, 21, 142 
bill payable to, how negotiable, 56, 57 

where payee is a fictitious or non-existing person, bill is payable 
to, 19, 20 

i&ETTER SECURITY, 

protest for, when, 88, 90 

BILL OP EXCHANGE, 
meaning of '* bill," 5 
definition of, 7, 9-16 
requisites of, 9-16 
no particular form necessary, 10, 13 
must be unconditional, 9, 10, 11, 12 
to vitiate the bill, the contingency must be apparent on its face, 

139 
inevitable contingency, 12, 24 
may be written in pencil, 12 
must be signed by drawer, 9, 13, 40, 41 
must contain the essentials of a contract, 13 
a mere request to pay not sufficient, 13 
to whom payable, 14, 18, 19, 20 
must be addressed to drawee, 9, 13, 18, 19 
two or more drawees, 18 
addressed to one, and accepted by another, 19 
drawer and drawee the same person, 17, 18, 142 
drawee a fictitious person, 17, 18 

not having capacity to contract, 17, 18, 36-40 
time of payment, 9, 13, 23-25, 26, 27 
sum payable must be certain, 9, 13, 14, 22, 23 
must not be out of a particular fund, 9, 15 
must not order an act to be done in addition to payment of money, 

9,15 
description of payee, 9| 14, 15, 19-21 
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BILL OF EXCHANGE— con<»«Me(l. 
date, 9, 16, 25, 26 
ante-dating and poet-dating, 25, 26 
consideration presumed, 9, 16, 46, 55 
place of drawing or payment, 9, 16 
stamp on, 160-167 
inland and foreign, 17 
in sets, 113, 115 
copies of, 58, 59 
duplicate, 112 

ambiguous or irregular, 10-12, 15 
when not negotiable, 21 
when negotiable, 21 
meaning of " order " or " bearer," 5, 21 

" as per advice," 12 
liability of drawer or indorser, 95-97 

of acceptor, 94, 95 
not an assignment of funds, 92, 93, 121 
except in Scotland, 93, 94 
liability of stranger signing, 97 

no person liable on, imless his name appears on it, 40, 41, 101 
every contract on, revocable xmtil delivery, 34-36 
acceptance revocable until notified, 34, 36 ; 
capacity and authority of contracting parties to, 36-40 
valid delivery presumed, in hands of holder in due course, 35 
signature, 12, 40-46, 150 
consideration for, 46-48, 53, 54 
presentment for acceptance, 67-71 
acceptance, 29-32 
qualified acceptance, 31, 32, 72, 73 
dishonoTu: by non-acceptance, 71, 72 
presentment for payment, 73-78, 91, 92 
payment, 101-103 
negotiation of, 56-66 
overdue or dishonoured bill or note, 62-65 

dishonour by non-payment, 78 ' 

release of, when it can be by parol, 103, 104 
discharge of, by payment, 101-103 

acceptor becoming holder at maturity, 103 

by waiver or renunciation, 103, 104 

by cancellation, 104, 105 
discharge of^ by alteration of, 105-107 
re-issuing biU, 65, 101, 102 
notice of dishonour, 78-88 
noting or protest of, 88-91, 151, 152 
acceptance supra jprotest, 107-110 
payment swpra prateet, 110-112 
" case of need," 28 
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BILL OP EXCHANaB— continued, 
inchoate instrument, 32-34 
forgery of, 42-44, 129 . 
alteration of, 105-107, 129, 130 
measure of damages, 97-100 
lost bill, 112, 113 
conflict of laws, 115-117 
bankruptcy of parties to, 7, 153, 154 
Statute of Limitations as to, 167, 168 
principal and surety, 144, 145 

BLANK STAMPED INSTRUMENT, 
signature on blank paper, 32-34 
filling in drawer's name after acceptor's death, 33 

BONA FIDE HOLDER EOR VALUE. See Holder in Due Course. 

BRANCH BANKS, 

bill drawn by bank on branch may be a note, 15, 18 
duty of banker receiving cheque for presentment, 125 
customer having accounts at different branches, 128 

BURDEN OP PROOP. See Proqf. 

BUSINESS DAYS, 
what are not, 151 

in computing time, when business days are excluded, 151 
bill or note falling due on non-business day. See Days of Qrace, 

CANCELLATION, 

when bill discharged by, 104 ' '■ - 

discharge of party by, 104, 105 

must be apparent, 104 

when discharge of party releases iudorser, 104, 105 

unintentional, 104, 105 - 

banker paying cancelled cheque, 130 

onus of proof, 104 

CAPACITY TO CONTRACT, 

capacity to incur liability on bill, 36-39 
equivalent to capacity to contract, 36 
idiot or lunatic, 37, 39 
infant or person nan compos mentis^ 37, 38 
contract for necessaries, 37-39 

not bound by his bill or note, 38, 39 
married women, 37 

bill given under undue pressure, 38, 39 
drunken person, 39 
alien enemy, 39 

corporations. See Corporations an4 Companies. • ~^^^. 

person under disability may contract as agent,. 39 



INDEX. 203 

CHEQUE, 

definition of, 118 

provisions applicable to a bill payable on demand apply to a 

cheque, 118, 120 
how transferable, 56 

may be ante-dated or post-dated, or dated on Smiday, 25, 119 
liability of indorser of cheque payable to bearer, 57 
difference between sum in words and figures, 22, 23, 118, 119 
rule in America, 118 
where both expressed in figures, 119 
signature, 13, 40-46, 119 
differences between cheques and bills, 120, 121 
not an appropriation of money in hands of banker, 92, 93, 121 
presentment of cheque for payment, 121-126 
when presentment or notice of dishonour is excused, 123, 124 
must be made within banking hours, 75, 122 
to whom, 122 

London agents not sufficient, 123 
quasre, in case of Clearing House now, 123 
at Clearing House, 122 
cancelling in error. See CanoeUatUm, 
presentm^t by whom, 73, 75, 123 
by post, 74, 76, 123 

when want of due presentment discharges drawer, 121, 124 
extent to which he is discharged, 121, 124 
within what time presentment must be made, 121, 125, 126 
where parties live in same place, 125 
where parties do not live in same place, 125, 126 
if any party is discharged, no action on the consideration, 126 
duty of banker presenting cheque for customer, 125 
overdue cheques, 126, 127 
dishonouring cheques, 127, 128 
obligation of banker to drawer, 127 
damages upon such dishonour, 127 
mode of payment, 128 
payment by bills, 128 
power of banker to pay in part, 128 
forged cheques, 128-130. See Forgery, 
altered cheques, 105-107, 129, 130. See Alteration of BUI or 

Note, 
fraud in filling in cheque, 129, 130 
payment by cheque, 130, 131 

cheque may be a satisfaction of a debt for a larger amount, 131 
when taking a cheque is equivalent to payment, 130, 131 
giving a fraudulent cheque, 51, 54, 131 
cheque no evidence per se of a debt, 131 
but is evidence of payment, 131 
gift of. See Donatio Mortis CatiscL 
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CHEQUE— €on^mue(]{. 

liability of banker to holder, 120 

marking cheques, 120, 122 

determination of authority of banker to pay, 132 

stopping cheque, 132, 154 

notice of death of drawer, 182 
banker paying cancelled cheqne, 130 
crossed cheques, 132-137 
general and special crossings, 132, 133 
course of legislation as to, 133 . 
who may cross a cheque, 133, 134 
crossing a material part of cheque, 134 
altering before issue, 106 
can be only crossed once, 135 

except when crossed to a banker-agent for collection, 134, 135 
banker must pay cheque according to crossing, 135 
where the crossing is not apparent, 135 
when banker and drawer protected, 135, 136 
drawer may refuse to be debited with wrong payment, 129, 133 
drawer or txue owner may recover money wrongly received, 129, 133 
effect of adding ** not negotiable," 136 
collecting banker, receiving payment, protected, 136, 137 

CHRISTMAS DAT. See Bwineee Days. 

m 

CLEARING HOUSE, 127 

COHABITATION, 

futmre illicit, illegal consideration, 53 

bill or note founded on, void between the immediate parties, 53 
agreement in consideration of past illicit is void unless under seal, 
53 

COLLATERAL SECURITY, 

agreement to give in bill or note, 11 
recital that security has been given, 16, 138, 142 
surety who pays bill or note entitled to securities, 8, 145 
bill taken as, must be presented, 74 

COMPANIES. See Corparatums. 

COMPUTATION OF TIME OF PAYMENT, 26, 27 

CONDITION, 

instrument payable on a condition not a bill or note, 9-12, 138, 139 

drawer or indorser may insert name -of referee in case of need, 28 
condition negativing or limiting his liability, 28 
waiving holder's duties as regards himself, 28 

conditional indorsement, 60. See Indorsement 

conditional acceptance, 31, 32 

CONFLICT OF LAWS, 
rules as to, 115-117 
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CONSIDERATION, 
definition of, 8, 46 
what constitutes, 46-48 

pre-existing debt or liability, a good consideration, 46, 47 
a lien on a bill is a good consideration, 46, 48 
cross-acceptances a good consideration, 47, 48 
presumed, 16, 65 

bill need not specify that value has been given, 9, 16 
executory, 16 
when to be proved, 65, 66 
parol evidence adnussible to show want of, 16 

failure of, 54 

illegality of, 64 
but not to contradict particular conuderation, 16 
where value has once been given, 46, 47, 49, 54 
accommodation party liable to a holder for value, 48 
illegal considerations, 49, 53, 64 
contrary to morality, 63 

future cohabitation, 53 

past cohabitation, 53 

lodgings let for prostitution, 53 
dresses supplied or carriage hired to a prostitute, 63 

contracts for sale of immoral or libellous pictures, 53 
contrary to public policy, 53, 54 

contracts in restraint of trade, 53 
„ „ of marriage, 53 

compounding a felony or misdemeanour, 53, 54 

maintenance and champerty, 54 

note given on threat of prosecution validi 64 
illegal by statute, 54 

in case of bill or note notice of illegality necessary, 49, 54 
illegal consideration avoids bill, 54 
partial want or failure of, avoids bill j>ro tanto, 54 
transferor by delivery liable on consideration, if the bill is not 

genuine, 100, 101 
recovery of, given for bank note of no value, 140 

CONTINGENCY, 

instrument payable on, 9*12, 138, 139 

CONTRIBUTION, 

between joint makers of note, 145 
between sureties, 145 

surety only entitled when he has paid more than his own proportion, 
145 

COPY, 

indorsement on, 68, 59 

protest on, 89, 91 

protest must contain copy of bill, 89 
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CORPORATIONS AND COMPANIES, 

corporation cannot as a rule contract except under their seal, 89 

exceptions, 39, 40 

special or implied authority to draw, accept, or indorse bills, 40 

railway company cannot, 40 

bill drawn or indorsed by a corporation having no power to do so, 

36,40 
bill or note of corporation may now be either signed or under 

seal, 150, 151 
how a bill or note may be made by a company, 154 
when directors liable, 45, 56, 57 
effect of not putting ^ limited " on instruments, 154 
power of official liquidator to draw bills, 154 

COSTS, 

of plaintiff bringing action without demand, 23, 148 
on lost bill without offering indemnity, 113 

COUPONS, 15 

CROSS ACCEPTANCES, 
good consideration, 47, 48 

CROSSED CHEQUE. See Cheque. 

CUSTOMER. See Banker. 

DAMAGES, 

measure of, 97-100 

interest may be withheld, 98, 100 

banker wrongfully dishonouring customer's cheque, 127 

DATE, 

insertion of not essential to bill or note, 9, 16 

presumption as to, 16, 25, 26 

if no date, holder may insert true date, 25 

insertion of wrong date, 25 
ante-dating or post-dating bill or cheque, 16, 25, 26, 119 
bill dated on a Sunday not invalid, 16, 25, 118 
bill payable after date, 24 
alteration of, 105, 107 
interest from, when, 98, 99 

DAYS, 

where less than three, non-business days excluded, 151 
bill or cheque dated on Sunday, 16, 25, 118 

DAYS OF GRACE, 

on what instruments allowed, 26, 27 
on note payable by instalments, 27, 141 
meaning of, 27 
in India, 27 
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DAYS OP GRAGE—<»n<tnu«J. 
in this country, 26 

bill or note due on last day of grace, 26 

how reckoned, when falling on Sundays, Good-Friday, Christmas 
Day, or holidays, 26, 27 

DEATH, 

filling in drawer's name after acceptor's death, 33 
presentment for acceptance where drawee is dead, 69, 70 

for payment where drawee or acceptor is dead, 74, 76 
notice of dishonour where drawer or indorser is dead, 80, 83 
doTuUio mortis ooMi&y 131, 132 
of drawer of cheque, 132 

DEBT, 

antecedent debt is a consideration, 46, 47 

cheque per se not evidence of, 131 

transfer of bank note for pre-existing debt, 140 

DEFECTS OF TITLE. See Overdue BiU or Note. 

DELIVERY, 

meaning of, 6, 8 

every contract on a bill or note incomplete and revocable till, 

34-36, 143 
in case of acceptance, notice without delivery sufficient, 34, 36 
requisites of, to charge party, 35, 36 

if bill in hands of holder in due course, valid delivery presumed, 35 
when valid delivery presumed in other cases, 35 
conditional, or for a special purpose, 35, 36 
as an escrow, 35, 36 

bill payable to bearer negotiated by, 56, 57 
necessary to perfect acceptance, 5, 29 
necessary to perfect negotiation by indorsement, 56 
liability of party transferring bill payable to order by delivery 

without indorsement, 56, 57 
rights of transferee by delivery of silch bill, 56, 57 
unauthorised, 36 
transferor by delivery of instrument payable to bearer not liable. 

on instrument, 100, 101 
contract of such transferor, 100, 101, 140 

DEMAND, 

when action sufficient demand, 23, 148 

DEMAND, BILL OR NOTE PAYABLE ON, 
what is, 23 

where no time is expressed, 23 
bill accepted or indorsed when overdue, 23 
presentment for payment, 73, 75, 157 
when bill considered overdue, 62, 64 
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DEMAND, BILL OR NOTE PAYABLE O^—wnHimed. 
when note considered overdue, 146, 147 
Statute of LhnitatioDS on, 167, 168 
cheque must be payable on demand, 118 
interest on, 98, 99 

DESTRUOnON OF BILL. See Lod Bm. 

DIREGTOBS, 

when penonally liable on bills, 45» 66, 57 

DISCHARGE of BILL, 
by payment, 101, 102 
payment before maturity, 101 
by whom to be made, 101, 102 
to whom to be made, 101, 102 
by acceptor being the holder at maturity, 103 
l^ renunciation at or after maturity, 103 

must be express and in writing, 103, 104 
how holder in due course affected by renunciation, 104 
by cancellation, 104. See OanceOaiion. 
hj alteration. See AUeraHon, 
discharge of bill drawn in a set^ 114^ 115 

DISGREPANCT, 

between amount in w(»ds and figures, 22, 23» 118^ 119 

DISABILITIES, 36-^ 

DISHONOUR, 

by non-acceptance, 71, 72 
by non-payment, 78 
notice of« 78-87 

DISHONOURED BILL, 

holder in due course taking, 49 
holder with notice, taking, 62, 65 

DIVIDEND WARRANT, 153, 155 

DONATIO MORTIS CAUSA, 
of a cheque, 131, 132 
when valid, 131, 132 

DRAWEE, 

meaning o^ 9, 13, 18, 19 

biUmust be addressed to, 13, 18, 19 

biU may be drawn payaUe to, 17, 18 

where drawer and drawee are the same person, 17, 18, 142 

a fictitious person, 17, 18 

a person not having capacity to contract, 17, 18 
must be named with reasonable certainty, 18, 19 
bill is not an assignment of funds in hands o( except in Scotland, 
92-94 

nw cheque, 121 
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DRAWER, 

meaning of, 9, 13, 17 

bill may be drawn payabk to, 17, 18 

where drawer and drawee are the same person, 17, 18, 142 

a fictitious person, 17, 18 

signature of, necessary, 9, 13, 40 

as to filling in drawer's name in a blank acceptance, 32, 33, 34 

contract of, 95, 96 

what drawing admits, 95, 96 

may insert stipulation negativing or limiting his liability, 28 

waiving holder's duties as regards himself, 28 

of cheque when discharged by delay in presentment, 121, 124 

DRUNKENNESS, 

bill or note by drunkard, 39 

can be ratified, 39 

when drunkenness was unknown, 39 

DURESS, 

is a defect of title, 49, 52 

on proof of, holder must shew ccmsideration, 55 



EFFECTS, WANT OF, 

want of, in drawee's hands, excuses presentment for payment as 
against the drawer, 76, 77, 123, 124 
excuses notice of dishonour, 86, 87, 123, 124 
excTises protest, 89 
no excuse where drawer had reasonable belief that the bUl would 

be paid, 76, 87, 123 
where effects are on their way to drawee at maturity of bUl, 87 
insufficient effects, excuses notice of dishonour to drawer, 87, 123 

EJUSDEM GENERIS, 53 

EQUITIES ON THE INSTRUMENT. See Overdue and Dis- 
honoured BiUe cmd Notes, 
accommodation bills, 24, 48 

ESCROW, 6, 36 

ESTOPPEL, 

as to inchoate instruments, 32-34 

by acceptance, 94, 95 

by drawing, 95, 96 

by indorsing, 95, 96, 97 

by acceptance supra protest^ 109 

by making a note, 148, 149 

on transfer of a bill payable to bearer, 100, 101 
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EXCHANGE, 

foreign bill payable in United Kingdom, 116, 117 

bill payable according to an indicated rate of exchange, 22 

EXPENSES. Set Damages, 



FICTITIOUS PERSON, 
payee, 19, 20 

drawee, 17, 18, 69, 71, 76, 77, 86, 87 
drawer, 18 

FORCE AND FEAR, 

is a defect of title, 49, 53 

FOREIGN BILLS AND NOTES, 
definition of, 17, 138, 143 
presumption that bill or note is inland, 17 
stamp, 115, 116 
when the law of the comitry where contract was made governs, 

115-117 
when lex lod sdutionisy 116-117 

FOREIGN LAWS, 

conflict of laws, 115-117, 121 

FORGERY, 

definition of, 42 

cannot be ratified, 42, 44 

no title can be derived through, 42, 43, 129 

estoppel, when bill accepted in blank, 34, 42 

party with notice of forgery, lying by, 42, 129 

in filling in blank acceptance, 32-34 

caused by negligence, 42, 129, 130 

by alteration. See Alteration, 

Court will restrain holder of forged acceptance from suing, 43 

banker's duty to know customer's signature on cheque, 129, 136 

banker paying on forged indorsement, when protected, 103, 129, 136 

indorsement " per proc.," 129, 136 

banker on whom demand bill or cheque is drawn only protected, 

103, 129, 137 
what party transferring bill or cheque warrants, 100, 101, 136, 140 
remedy on forged instrument, 130 

FRAUD, 

definition of, 61 

fraudulent bill or note, 51, 52 

repudiation of contract for, 51, 52 

when party is bound by fraudulent bill, 52 

on proof or admission of, plaintiff must prove consideration, 55, 56 

inadequacy of consideraticm, not, 62 
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FRAUD— con^inwed. 
notice of, 49-51 

in filling in amount in cheque, 129, 130 
in altering marginal figures in blank acceptance, 34, 107, 1 19 
in filling in drawer's name in a firm's bill fraudulently accepted, 34 
in altering a bank note, 106, 140 

FUND, 

bill or note payable out of particular fund, 9, 15 
indication of a particular fund, 9, 15 
want of funds. See Effects. 

GIFT OF CHEQUE. See Donatio Mortis Oausd. 

GOOD FAITH, 

negligence does not destroy, 49, 50, 51, 150 
nor means of knowledge, 50, 51, 140, 150 
but wilful shutting of the eyes may, 51, 150 

GOOD FRIDAY. See Business Days. 

GRACE. See Days of Grace. 

GUARANTEE, 

guarantor of bill or note liable for interest, 99 

of note, when liable without presentment to maker, 146 
not entitled to notice of dishonour, 146 

HALF NOTES, 113, 141 

HOLDER," 

meaning of, 5, 8 

may sue on bill, 65, 66 

when title defective, 49-55 

is a holder for value if value has once been given, 46, 47 

with defective title may negotiate the bill, 65, 66 

HOLDER IN DUE COURSE, 
who is, 48, 49 

holder deriving his title through a holder in due coarse, 49, 54 
tfvery holder prima fade deemed a holder in due course, 55 
holds the bill free from defects of title, 49, 65, 66 

free from personal defences, 6g, 66 
what are defects of title, 49, 51-55 
may sue parties on bill issued in blank, 32-34 
valid delivery of bill to, presumed, 35 
how waiver and cancellation affects, 104, 105 

HOLIDAYS. iSee Business Days. 

P 2 
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HONOUR SUPRA PROTEST, 
acceptance for, 107-110 
payment for, 110-112 



ILLEGAL (CONSIDERATIONS, 

illegal consideration makes title defective, 49 
illegal at common law, 53, 54 
contrary to morality, 53 
contrary to public policy, 53, 54 
illegal by statute, 54 
bill given for, in hands of holder deriving title through a holder in 
due course, 49, 54 

IMMORAL CONSIDERATIONS, 63 

INCHOATE INSTRUMENTS, 

authority to fill in blank stamped paper, 32-34 
to fill in bill wanting in any particular, 32, 34 
time within which it must be filled in, 32, 33 

INDEMNITY, 

on giving duplicate bill, 112 
in action on lost bill, 11^ 113 
or bank note, 141 

INDIA., NEGOTIABLE INSTRUMENT ACT (1881), 169 et seq. 

INDORSEMENT, 
meaning of, 5, 8 

indorser in the nature of a surety, 8, 145 
indorser in the nature of a new drawer, 57 
signature on blank stamped paper, 32, 33 
indorser's contract revocable till delivery, 34, 35 
valid delivery presumed, if biU in hands of holder in due course, 35 

or no longer in possession of indorser, 35 
signature essential to, 40, 57, 58, 101 
bill payable to order transferable only by, 56 
party transferring such bill without indorsement, 56, 57 
liability of party indorsing bill not negotiable, 57 
effect of indorsing bill payable to bearer, 57 
must be written on bill, 8, 57, 58 
may be on any part of bill, 8, 58 
on separate paper, 59 
on copy, 58, 59 
on allonge, 58, 59 
misspelt indorsement, 58, 59 
indorsee wrongly designated, 58, 59 
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INIX)RSEMENT--eon<tntie(;. 
may be by a mark, 12, 59 
by initials, 119 
blank, 58, 59, 60 
special, 58, 59, 60 
two or more indorsees, 58 

presumed order of, where two or more indorsements, 58 
indorsement of part of bill invalid, 58, 59 
indorsement to two or more severally, 58 
after indorsement in blank, bill payable to bearer, 21, 142 
blank indorsement converted into special, 59, 60 
conditional indorsement, effect of, 60 
may be disregarded by payer, 60 
restrictive indorsements, 58, 59, 60, 61, 62 
omission of the words ^ or order " does not restrain negotiability, 

21, 59, 60 
may negative or limit liability, 28 
waiving holder's duties as against indorser, 28 
effect of indorsing an overdue bill, 23, 62-65 
every indorsement presumed to have been made before the bill 

was overdue, 62, 64 
after dishonour, 62, 65 
effect of indorsing an incomplete bill, 32-34 
indorsement of bill back to prior party, 65 

when indorsed back by indorsee as surety, 145 
effect of re-issuing it, 65, 101 
contract and liability of indorser, 95, 96, 97 
what indorsement admits, 96, 97 
liability of stranger signing bill, 97 
banker's duty to know his customer's signature, 129, 136 
banker paying on forged indorsement, 103, 129, 136 
striking out indorsements, 101 
effect of indorsing note payable to maker's order, 138, 142 

INFANT, 

contract with, 37, 38 

for necessaries, 37, 38 
accepting bill for necessaries, 38 

liability on note, for necessaries, made during infancy, 38 
liability on bill drawn during infancy, but accepted after, 38 

on bill accepted after infancy for debt contracted during 
infancy, 38 
account stated by, 38 

effect of infants drawing or indorsing bill, 36, 40 
may be an agent, 39 

INITIALS, 

signature by, 119 



214 INDEX. 

INLAND BILL OR NOTE, 
what biU is, 17 
what note is, 138, 143 
presiimption as to bill being, 17 

INSTALMENTS, 

bill or note payable by, 12, 22 

days of grace on such bill or note, 27, 141 

INTEREST, 

bill or note payable with interest, 14, 22 

must be fixed, 14, 22 

from what time interest runs when expressed^ 22, 23, 99 

when not expressed, 98 
when recoverable, 98, 99 
when it may be withheld, 98, 99 
proof in bankruptcy, 153 

INTERPRETATION OF TERMS, 6-8 

lOU, 

meaning of, 139 

need not be stamped, 139 

is evidence of an account stated, 140 

IRREGULAR BILL OR NOTE, 10-12, 14, 15, 138, 139 

ISSUE, 

meaning of, 6, 8 

JOINT AND SEVERAL NOTE, 
provisions as to, 143-145 
" I promise to pay," signed by two persons, 143 
" We promise to pay," 143 
what it comprises, 144 

if note is joint, judgment against one is a bar to an action, 144^ 
joint makers entitled to contribution, 145. See Surety, 

KNOWLEDGE, 

means of, not the same as, 50, 51, 150 

LACHES. See Presentment, Notice of DiekonouTy Cheque, 

LAW-MERCHANT, 

continues to apply, 153 

LIABILITY, 

of acceptor or maker, 94, 95 
of acceptor, supra protest, 96, 109 
of drawer or indorser, 95-97 
of maker of note, 148, 149 
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LIMITATIONS, STATUTE OF, 

when time begins to run on bills, 167 

as against indorsers, 167 
on loan by cheque, 167 
what takes the debt out of the statute, 168 
what a sufficient acknowledgment, 168 

LOST BILL, 

when bill lost, protest may be made on copy, 89, 91 

when loser may demand a duplicate, 112 

must give an indemnity, 112 

drawer of a lost bill entitled to notice of dishonour, 112 

drawer may be compelled to give fresh bill, 112 

defence of lost bill, 112, 113 

when the Court may order it no\ to be set up, 112, 113 

applies to half notes and bank notes, 112, 1 14 

LUNATIC AND IDIOT, 
contract with, 37 
bill or note of, 39 

MAKER OP A NOTE, 

corresponds to acceptor of bill, 149 
presentment to, not in general necessary, 147, 148 
where note payable at a particular place, 147, 148 
what making a note admits, 148 
contract of, 148, 149 

MARK, 

signature may be by, 12, 59 

MARKING CHEQUE, 

effect of banker marking a cheque, 120, 122 
what it admits in America, 120 

MARRLA.GE, 

an instrument promising to pay on maniage jiot a note, 10 
contracts in restraint of, void, 53 

MARRIED WOMAN, 

when may be made bankrupt, 7 

contracts with, 37 

may now contract as regards her separate property as a feme sole, 

37 
may be an agent, 39 

MEMORANDUM, 

effect of place of payment being mentioned in a, 75, 76, J.47, ^ 
148 
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MIS-SPELLING, 

payee's or indonee's name, 58, 69 

mode of indorsement, where name is mis-spelt, 20, 58, 59 

MISTAKE, 

alteration to correct, 105 

alteration to carry out intention, 105 

MONTH, 

means calendar month, 27 



NEED, 

referee in case of need, 28 

NEGLIGENCE, 

in taking a bill or note not the same as mala fides, 50, 51, 140, 

150 
gross negligence may be evidence of mala fides, 50, 150 

NEGOTIATION, 
meaning of, 56 
what bills are negotiable, 21 
of bill payable to bearer, 56, 57« See Delivery. 
qI bill payable to order, 56, 57 
transfer of, without indorsement, 56, 57 
negotiation by indorsement, 57-62. See Indorsement, 
requisites of a valid indorsement, 57-60 
conditional indorsement, 60 
indorsement in blank, 58, 59, 60 
special indorsement, 58, 59, 60 
restrictive indorsement, 58, 59, 60, 61, 62 
negotiation of overdue or dishonoured bill or note, 62-65. See 

DisJionaured BUI, and Overdue BUI, 
negotiation back to party, 65, 145 
when such bill may be re-issued, 65 

negotiation of bill by holder whose title is defective, 49, 54, 55, 
65,66 
of bill issued in blank and filled in afterwards, 32-34 
payee indorsing bill not negotiable, 57 
when bill ceases to be negotiable, 62, 63 
notes not negotiable at common law, 142 

NON-ACCEPTANCE, 71 

NON-BUSINESS DAYS. See Business Days. 

NON-PAYMENT, 78 
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NOTARY, 
what, 90 
when Dotaiy cumot be obtained, 152 

NOTE. See Prtminory Note. 

NOnCB, 

what amountB to notice of defect of title, 50, 51, 140, 150 

NOTICE OF DISHONOUR, 

on diahonour by non-acceptance or non-payment, 78 

to whom it must be given, 78, 79 

holder in due course of bill dishonoured by non-acceptance, 78, 79 

by non-payment, after notice of dishonour by non-acceptance, 79 

acceptor of bill and maker of note not entitled to, 79, 87. 

by whom it must be given, 79, 81, 82 

holder of bill as collateral security must give notice, 79 

by an agent, 79, 82 

agent may give notice to his principal, 81, 84 

what parties may avail themselves of it, 80, 82 

form of; 80, 82 

return of dishonoured bill, 80, 83 

may be verbal, 80, 82 

written, need not be signed, 80, 83 

may be supplemented, 80, 83 
misdescription in, 80, 83 
to whom, 80, 83 

in case of death, 80, 83 

in case of bankruptcy, 80, 84 

two or more drawees, 80, 84 
to referee in case of need, 28 
when to be given, 80, 81, 84 

where the parties live in same place, 81, 84 

in different places, 81, 84 
time within which party receiving notice has to give notice, 81, 84 
notice by post, 81, 85 
how it should be directed, 85 
consequences of not giving due notice, 78, 79 
when excused, 85-88 

same in a cheque and bank note, 123, 124, 140 
ignorance of residence, 86 
sent to wrong person, 86 
waiver, 85, 86 
as regards drawer, where drawer and drawee the same, 85, 87 

drawee fictitious, or not able to contract, 85, 87 

where bill presented to drawer, 86, 87 

accommodation acceptor, 86, 87 

absence of effects in drawee's hands, 87 

countermand of payment, 86, 87 
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NOTICE OF DISHONOUR— cowhnticd. 
as regards indorser, 

drawee fictitious, or not able to contract, 86, 87 
bill presented to indorser, 86, 87 
bill or note for his accommodation, 86, 88 
miscarriage by post-office, 81, 85 
acceptor for honour entitled to, 109 

rule as to laches in giving notice of non-payment does not apply 
to Bank of England notes, 140 

NOTING, 88-91 

what it is, 89, 151 

not necessary in inland bill, 88 

must be done on day of dishonour, 88, 90, 151 

when delay in noting excused, 89, 91 

expenses of, recoverable, 98, 99 

NOT NEGOTIABLE, ^ 

cheque crossed " not negotiable," 3 34, 136 

OFFICE, 

bill may be payable to holder of an offiKje, 19, 20 

ONUS PROBANDL See Proof. 

OPDER, BILL PAYABLE TO, 
what bills are, 14, 21, 142 

assignable by indorsement, 21 , 56, 57. See Indorsement, 
omission of the words " or order " in special indorsement immaterial, 

60 
addition of the words " to his order " does not render bill invalid, 
20, 21 

OVERDUE BILL OR NOTE, 
negotiation of, 62-65 

when bill payable on demand is overdue, 27, 62, 64 
when note on demand is overdue, 146, 147 

not overdue if not presented within a reasonable time, 146, 
147 

cheque, 64, 126, 127 
when other bills due, 26, 27 
subject to defects of title, 24, 62, 63, 64 
onus of prooli 62, 64 
bill indorsed when overdue is payable on demand, 23, 24 

PAROL EVIDENCE, 
to identify payee, 14 
to contradict terms of note, 104 
in Scotland, 155 
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PART PAYMENT, 
of bill by drawer, 59 
banker's duty to pay a cheque in part, 128 

PARTIAL ACCEPTANCE. See Qualified Acceptance. 

PARTIAL INDORSEMENT, 58, 59 

PARTNER, 

each partner the agent of the others, 43 

where one partner can bind the firm by bill, 43 

acceptances in blank, 43 

partnerships not in trade, 43 

presumption, where signature is common to individual and 

firm, 41 
signature as agent, or in representative capacity, 45, 46, 50, 57 
act of partner may be ratified, 44 

PAYEE, 

meaning of, 9, 14, 15 

must be indicated with reasonable certainty, 19 

parol evidence to identify payee, 14 

fictitious or non-existing person, 19, 20 

where payee dead, 21 

the holder of an office, 19, 20 

as to filling in payee's name where it is loft blank, 16, 32, 33 

signature necessary to incur liability as indorsor, 40, 41 

indorsement by, where name is wrongly stated, 20, 58, 59 

indorsing bill not negotiable, 57 

PAYMENT, 

presentment for. See Presentment for Payment, 
supra protest. See Payment supra protest, 
when a discharge of bill, 101, 102 

to whom payment should be mado; 101, 102 

by whom, 101, 102 

on maturity of bill, 101, 102 

part payment, a discharge pro tdntOf 102 

accommodation bill, 101, 103 
after payment, power of drawer or indr)rHor t^) ro-l»»tio 1)111, 101 
when linker protected in paying on forged indorfKJtiietit, 103, 

129, 136, 137 
what is a legal tender, 128 
payment in bills of exchange, 128 
by cheque, 130, 131 
by fraudulent cher^ue, 131 
in country bank note«, 140 

of pre-«xij»ting (kU, 14<) 
is banker jtiMtifled in jmrt-j;aying ii\uu{iutf 128 
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PATMENT-^con^intiee^. 

cheque as evidence of payment, 131 

" stopping " payment, 132 

when drawer or true owner of cheque can recover such amount, 

129 
when crossed cheque paid contrary to crossing, drawer may decline 

to be debited with it, 133 
when money paid for bank notes can be recovered back, 140, 

141 
payment of debt by cheque for smaller amount, 131 

PAYMENT SUPRA PROTEST, 
meaning of, 110, 111 
requisites of. 111, 112 
who may so pay, 110 
where two or more offer to pay. 111, 112 
for whose honour, 110 
what parties are discharged by. 111 
rights of payer for honour supra protest^ 111, 112 
duties of payer for honour supra protest. 111 
holder of bill refusing to receive, 111 
bill ceases to be negotiable on such payment, 101 

PERSON, 

what it includes, 6 

PLACE, 

not necessary to state place where bill made or payable, 9, 16 
bill drawn payable elsewhere than at the place of business or 

residence of the drawer, 67, 68 
acceptance to pay at a particular place, 31, 32 
of payment in note, 147, 148 
of payment in memorandum, 75, 147, 148 

POST-OFFICE, 

presentment through, 69, 71, 74, 76 
notice of dishonour through, 81, 85 
miscarriage of, 81, 85 

PRE-EXISTING DEBT, 

a good consideration, 46, 47 

bank note of no value, paid on account of, 140 

PRESENTMENT FOR ACCEPTANCE, 

necessary, where bill payable after sight, 67 
where bill stipulates for, 67, 68 
where bill drawn payable elsewhere than at residence or place 

of business of drawee, 67^ 68 
when no time for, before bill is due, 67, 68 
in other cases, optional, 67, 68 
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PRESENTMENT FOR ACCEPTANCE— amftnueei. 
when bill payable after sight must be presented, 67, 68 

or negotiated, 68 
consequence of not presenting, 68 
duty of agent as to, 68 
by whom it must be made, 69, 70 
to whom it must be made, 42, 69, 70 
at what time it must be made, 69, 70 ■ 
two or more drawees, 69, 70 

where drawee is dead, or bankrupt, or cannot be found, 69, 70 
presentment through the post-ofiBce, 69, 71 
when excused, 69, 70, 71 
what time drawee has to deliberate, 71 
dishonour by non-acceptance, 71, 72 
immediate right of recourse accrues to holder, 71, 72 
refusal to take qualified acceptance, 72 
duties as to qualified acceptance, 72, 73 

PRESENTMENT FOR PAYMENT, 
requisites and meaning of, 91, 92 

when to be made, where instrument is not payable on demand, 
73,74 

where payable on demand, 73, 85, 146, 147 
by whom, 73, 123 
at a reasonable hour, 73, 75, 122 
to whom, 73, 75, 122 
at what place, 73, 74, 75, 76 
where bill is made payable at a particular place, 31, 32, 73, 75 

where note is made payable at a particular place, 147, 148 
of bill or note, when place of payment is indicated by way of 

memorandum, 75, 76, 147, 148 
of cheque, 121-126. See Cheque. 
of bank note, 140 

of bill, where two or more persons are drawees or acceptors, 74 
where drawee or acceptor is dead, 74, 76 
bankruptcy of drawee or acceptor, 77 

of banker upon whom a cheque is drawn, 123 
through the post-office, 77, 123 
excuses for delay in, or non-presentment, 76-78 

same in a cheque, 123 
dishonour by non-payment, 78 
immediate right of recourse accrues to holder, 78 
of bill or note due on Sunday, &c., or bank holidays, 26, 27 
of bill accepted generally, not necessary to charge acceptor, 91, 92 

necessary in case of qualified local acceptance, 91, 92 

omission to present on the day such biU matures, 91, 92 
of note, when necessary to charge maker, 147, 148 
bill or note must he exhibited on, 91, 92 
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PRESENTMENT FOR PAYMENT— «m«»n«i. 
when paid, must be deliyered up, 91, 92 
presentment to acceptor for honour, 109. 8ee Acceptance for 

Honour. 
after bill accepted for honour, presentment to drawee necessary, 

109 

PRESUMPTION. SeeFroqf. 

PRINCIPAL AND AGENT. See Agent. 

PRINCIPAL AND SURETY. See Surety. 

PROCURATION, 

signature by, operates as notice of limited authority, 44 

PROMISSORY NOTE, 
definition of, 138 

bill by bank on a branch bank is a note, 15 
mast be unconditional, 138 

any words amounting to a promise to pay sufficient, 138 
note payable by instalments, 12, 141 

whole sum payable on de&ult of one instalment, 12 
time of payment may be uncertain, if the event must inevitably 

happen, 24, 139 
note payable to maker's order, 138, 142 
note not transferable at common law, 142 
containing pledge of collateral security, 138, 142 
referring to an agreement, 142 
foreign note, 138, 143 
inchoate until delivery, 143 
joint and several note, 143, 144, 145 
r^ contribution between joint makers, 145 
principal and surety, 144, 145. See Surety. 
presentment for payment. See PreeefUment/or Payment. 
when not« payable on demand and indorsed, must be presented, 

to charge indorser, 146 
overdue note. See Overdue BUI or Note. 
Hability of maker, 148, 149 
provisions applicable to biUs apply to notes, 149 

except certain provisions, 149 
maker and indorser oi note correspond to acceptor and drawer of 

bill, 149 
protest on foreign note unnecessary, 149 

PROOF, 

consideration presumed, 55 

where bill is sheeted with fraud, Ac., 55, 56 

delivery presumed, 35 
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PROOF— <»n<tn«e(i. 

as to order of indorsements, 58 

as to time of negotiation, 62, 64 

as to bill being inland, 17 

in case of cancellation or alteration, 104, 105 

PROSTITUTB. See Cormdemtion. 

PROTEST, 

necessary on dishonour of foreign bills, 88, 89 

but not on foreign notes, 90, 149 
unnecessary on inland bills or notes, 88 
necessary before presenting it to referee in case of need, 109 
consequences of not protesting, 88, 90 
time when, 88, 90, 151, 152 
extended protest, 88, 90, 1 51, 152 
for better security, 88, 90 
at what place, 88, 89, 90, 91 

bill sent through post-office, 88, 91 
what protest must contain, 89, 91 
where bill lost or destroyed, 89, 91 
when excused, 89, 91 

necessary before acceptance for honour sn^pra protest, 107, 109 
acceptance supra protest. See Acceptance supra protest.] 
payment supra protest. See Payment supra protest. 
notary, 90 
where notary cannot be obtained, 90, 152 

form to be used, 1st Shedule, 157 
protest necessary on dishonour of bill accepted supra protesty lOd 
foreign bill accepted as to part must be protested as to balance, 72, 
73 

PUBLIC POLICY, 

contracts against, 53, 54 

QUALIFIED ACCEPTANCE, 31-32, 72, 73 

RAILWAY COMPANY, 

cannot in general accept, &c., bills, 40 

RATIFICATION, 

of infant's contract, 37, 38 
of agent's signature, 42j 44 
of partners' acts, 44 
forgery cannot be ratified, 42, 44 

RE-EXCHANGE, 
what it is, 99, 100 
when recoverable, 98, 99, 100 
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RE-ISSUB OP BHiLS, 

when party already liable thereon, may re-issue bill, 65 

when drawer or Indorser may re-issue bill after payment, 101, 102 

RELEASE, 

of acceptor at maturity, 103, 104 

of other parties at or before maturity, 104 

must be in writing, 103, 104 

REPEAL OF STATUTES, 152, 157-159 

REQUEST TO PAY, 
what sufficient, 13 

RESTRICTIVE INDORSEMENT. ^00 IhdorsemerU. 



SALE OP BILL OR NOTE, 98, 99 

SATISFACTION. See Accord. 

SAVINGS, 152, 153 

SCOTLAND, 

bill assignment of funds in, 93, 94 

summary diligence, 155 

parol evidence in certain cases, 155, 156 

meaning of sist of diligence, consignation, and caution, 156 

sesennial prescription, 156 

SET, BILL IN A, 

when they constitute one bill, 113, 114 

liability of indorser where more than one part is indorsed, 113, 114 

to transfer all the parts, 114 
true owner, 113, 114 
liability of drawee accepting more than one part, 114 

paying part not bearing his acceptance, 114, 115 
discharge of, 114, 115 
stamp, 114, 165 

SIGHT, 

at sight, 23 

no days of grace, 26, 27 

after sight, 24, 25 

SIGNATURE, 

may be by a mark, 12, 59 

by initials, 119 
place of, immaterial, 58 
of drawer necessary, 9,^ 13 
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SIGNATUBE— otmiwtiei. 

of acceptor necessary, 29, 30 

signature on back of bill not acceptance, but indorsement, 30 

necessary for a valid indorsement, 57, 58 

signature on a blank stamped paper, 32-34 

no one liable on bill without signature, 40, 41 

signing in a trade or assumed name, 40, 41 

signing in the name of a firm, 40, 41 

where signature is common to individual signing and firm, 41 

by an agent, 41, 42-44, 150, 151 

unauthorised signature may be ratified, 42, 44 

signature by procuration, 44, 45 

liability of person signing as agent, 45, 46 

forgery of, 42, 41 

forged, cannot be ratified, 42, 44 

forged or unauthorised, confers no right to bill, 42, 43 

liability of stranger signing bill, 97 

cheque signed with initials, 119 

SPECIAL INDORSEMENT, 58, 59, 60 

STAMP, 

present act, 160-167 

stamping after execution, 160, 161, 164, 165 

how to be stamped, 160 

cancelling adhesive stamps, 161, 162 

meaning of terms, 162, 163 

when adhesive stamp may be used, 163 

on bill drawn in sets, 11^ 165 

amount of stamp on biUs and notes, 165, 166 

exemptions, 166, 167 

STRANGER, 

notice of dishonour by, 81 
signature on bill by, 97 
payment by a stranger, 102 

STRIKING OUT INDORSEMENTS, 101, 103 

SUM PAYABLE, 

must be a sum certain in money, 9, 13, 14, 22, 23 

a promise to pay a sum " with bank interest ** not a sum certain, 

14 
statement of sum in margin of instrument not necessary, 23, 107, 

118, 119 
will assist any omission or mere slip in body of instrument, 23, 
119 
or any ambiguity, 23, 119 
where sum expressed in words differs from sum expressed in 
figures, 22, 23, 119 

Q 
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SUM PAYABLE— con<mw6<i. 

where both are expressed in figures, 119 

where sum payable is omitted in body of instrument, holder may 

fill in, 34, 107 
where sum is filled in, and marginal figures altered, 34, 107, 119 

SUNDAY. See Business Days. 

SUPRA PROTEST, 

acceptance for honour, 107-110 
payment for honour, 110-112 

SURETY, 

where evidence admissible to show suretyship, 144, 145 

as between holder and surety, 144 

as between joint makers of note, 144, 145 

as between indorsers, 145 

to show that indorser indorsed back to payee as surety, 145 

entitled to securities held by the creditor, 8, 145 

indorser, being a surety, is also entitled, 8, 145 

contribution between sureties, 145 

TELEGRAPHIC EXPENSES, 
when recoverable, 100 

TIME. See Days, 

TIME OF PAYMENT, 

bill payable on demand or at sight, 23, 24 
when no time for payment is expressed, 23 
bill payable at determinable future time, 13, 24 

at a fixed period after date or sight, 24, 25, 26, 27 
on an event certain to happen, 24, 25 
days of grace, 26, 27. See Days of Qrace, 
" month " means calendar month, 27 
when biU drawn in one country and payable in another, 115-117 

TRANSFER. See Negotiation. 

TRANSFEROR BY DELIVERY, 

who is, 100 

not liable on the instrument, 100 

what he warrants, 100, 101 

UNDUE INFLUENCE, 

bill or note given under, 38, 39 ^ 

USAGE, 

in determining what is reasonable time, 68, 69, 73, 75, 121, 125, 
120, 146, 147 



INDEX, 227 

USANCE, 

meaning of, 22 

foreign bills commonly drawn at, 22 

VALUE, 

meaning of, 6, 8 

presumed, 55 • 

" value received " not necessary in a bill or note, 9, 16 

VARYING ACCEPTANCE. See Qualified Acceptance. 

VOID BILLS, 36-39, 63, 54 

WAIVER, 

of presentment, 76, 78 

of notice of dishonour, 85, 86 

of protest, 89 

discharge of bill by, 103, 104 

WARRANTY. See Estoppel 
WIFE. See Married Woman. 

WRITLNG, 

includes printing, 6 
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By LOFTUS LEIGH PEMBERTON, 

One of the R^trars of the Supreme Court of yudicature ; Author of " The Practice in 

Equity by way of Revivor and Supplement ^ 
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THE STUDENT'S GTHDE TO BANESX7FT0Y ACT, 

Z883, in form of Questions and Answers. By William J. S. Scott, Solicitor (Certificate of 
Merit, Z878). 

Crown 8vo., cloth, 5X. 

THE INSTITUTES OP JUSTINIAN, Illustrated by English 

Law. Intended chiefly for Students at the Universities and Inns of Court. By James Williams, 
B.C.L., M.A., of LiocolnVInn, Barrister-at-Law. 
%* In this work the Institutes are as far as possible compared paragraph by paragraph with English 
law upon the same subject. 

Crown 8vo., cloth, price \s, 
A TREATISE ON 

THE EMPLOYEES' LIABIUTT ACT. 

To which is added a Chapter on Lord Campbeirs Act, and the Act amending same. 

BY 

EDMOND R. TURNER, Esq., M.A., 

yudge of County Courts, 
OPINIONS OP THE PBESS. 

"Mr. Turner's work is a carefully written t'eatise The reference to cases as to negligence 

are very numerous, and cannot fail to be of use to the practitioner Tlie ca es cited a . to the 

notices necessary to be given under the Act should be carefully studied before proceedings :«re 

commenced An Appendix of Statutes and Rules, and a good Index, complete this admirable 

handbook."— S"/K^3x' Weekly Gazette. 

" This little book i'i likely to take a high place in the literature of the subject The b^ok will, 

therefore, be invaluable to counsel preparing an argument on anydebiteable point in the statute, and 

to advocates in the County Courts It can only be said that his task was conscientiously 

performed ; and he has succeeded in producing a book of ercat thoroughness." — Law JoumaL 

"This is the best look which has as yet appeared on the Employers* Liability Act. It is very clear ; 

and is written in a systematic and philosophic mannsr, which is rare in English law books 

Altogether, the book before us may be described as excellent, and will, no doubt, prove very useful 
to lawyers and laymen, who will find no difficulty in understanding it." — Lloyd's Newspaper. 
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ROBBBTS, M.A. of Trin. Coll. Cambridge, and of Lincoln's Inn, Baniator-at-Law. 
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HiGciNS, Recorder of Birkenhead, M.A.Cantab., Fellow of the Physical Society of London, ftc. : 
and E. W. W. Edwards, B.A. Oiton., Barrister-at-Law. 
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— e.plan»n>ry iioles are vtrj' lucid. > ' 



Old Coal Trade Rrvirm. 

We have no hesitation in pronoundnE this to be by far the best of the three works which have 
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